
TOWN OF TIBLTRON Design Review Board Meeting
1505 Tiburon Boulevard November 3, 2016

Tiburon, CA 94920 Agenda Item: 3

STAFF REPORT

To:     Members of the Design Review Board

From: Planning Manager Watrous

Subject:      150 Avenida Miraflores; Appeal of Planning Staff Approval of Tree
Permit to Permit the Removal of one ( 1) Italian Stone Pine Tree and one

1) Cajeput tree, and Appeal of Planning Staff Denial of Tree Permit to
Permit the After-the-Fact Planting of one ( 1) Italian Stone Pine Tree, one

1) Cajeput Tree, one ( 1) Cotoneaster Tree and one ( 1) Privet Tree;

Edwin and Nancy Clock, Owners/Applicants/Appellants; Firuze Hariri,
Applicant; File Nos. TREE2016001 & TREE2016017; Assessor' s Parcel

Number: 039- 111- 09

Reviewed By:

PROJECT DATA

ADDRESS:   150 AVENIDA MIRAFLORES

ASSESSOR' S PARCEL NOS.       039- 111- 09

FILE NUMBERS: TREE2016001 & TREE2016017

LOT SIZE:   19, 000 SQUARE FEET

ZONING:     RO-2 ( SINGLE-FAMILY RESIDENTIAL-OPEN)

GENERAL PLAN:       M (MEDIUM DENSITY RESIDENTIAL)

OWNERS/APPLICANTS

APPELLANTS:   EDWIN AND NANCY CLOCK

APPLICANT:       FIRUZE HARIRI

SUMMARY

On April 20, 2016, Planning Division staff approved a tree permit (File No. TREE2016001) by the
owner of the property at 163 Avenida Miraflores (Firuze Hariri, hereinafter referred to as
applicant") to permit the removal of one ( 1) Italian Stone Pine tree and one ( 1) Cajeput tree on

Town of Tiburon right-of-way adjacent to property located at 150 Avenida Miraflores (owned by
Edwin and Nancy Clock, hereinafter referred to as " appellants"). On July 26, 2016, Planning
Division staff denied a tree permit (File No. TREE2016017) filed by the appellants to permit the
after- the- fact planting of one ( 1) Italian Stone Pine tree, one ( 1) Cajeput tree, one ( 1) Cotoneaster
tree and one ( 1) Privet tree on the same property. The appellants filed timely appeals of both
decisions. The appeals are attached as Exhibits 1 & 2.
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BACKGROUND

On February 3, 1983, the Board of Adjustments and Review approved an application for Site
Plan and Architectural Review and a variance for reduced front setback ( File No. 28216) to

construct additions to the existing single- family dwelling located at 150 Avenida Miraflores. The
Board' s decision was appealed to the Town Council by a group of neighboring property owners,
including the owners of 163 Avenida Miraflores ( the applicant' s parents).

On March 15, 1983, the applicants and appellants to that decision reached an agreement ( Exhibit

9) to withdraw the appeal that included modifications to the project design approved by the BAR.
The agreement included the following stipulation:

Subject to approval of a landscape plan by the Town of Tiburon (Condition No. 3 of Staff
Recommendation approved by the Tiburon Board of Adjustments and Review on
February 3, 1983), Mr. and Mrs. Clock will not install or maintain any additional
landscaping which would further impair any marine views from the real property located
at 163 and 165 Avenida Miraflores, Tiburon, California.

There is no approved landscape plan on file with the Town. However, Town files include a

landscape plan dated April, 1983 that shows no vegetation to be planted in the Town right-of-way
adjacent to the lot at 150 Avenida Miraflores.

Sometime after 1983, the appellants planted a series of shrubs and trees within the Town right-of-

way. A recent survey submitted by the appellants as part of the application for Tree Permit No.
TREE2016001 ( Exhibit B of Exhibit 4) shows one ( 1) Italian Stone Pine tree, one ( 1) Cajeput

tree, one ( 1) Cotoneaster tree, one ( 1) Privet tree and one ( 1) Eucalyptus tree within the Town

right-of-way. The Cotoneaster, Privet and Eucalyptus trees are too small ( less than a 60 inch
circumference and less than 15 feet in height) to meet the definition of" heritage tree" in the

Tiburon Tree Ordinance and the Eucalyptus tree is to small to meet the definition of" tree" in that

ordinance.

As these trees have grown taller, the applicant has indicated that the trees have grown up into her
views of Richardson Bay. The applicant followed the provisions of the Tiburon View Ordinance
and requested that the appellants trim or remove these trees. The applicant filed a lawsuit against

the appellants to resolve this matter. On September 1, 2016, the Marin Superior Court ruled in

favor of the applicant and ordered that all five ( 5) trees be removed. The appellants have

subsequently filed an appeal of this decision to the California Court of Appeals.

STAFF REVIEW OF TREE PERMITS

On January 12, 2016, the applicant filed a Tree Permit application (File No. TREE2016001) to
permit the removal of one ( 1) Italian Stone Pine tree and one ( 1) Cajeput tree on in the Town

right-of-way adjacent to 150 Avenida Miraflores. After viewing the trees from the applicant' s
home at 163 Avenida Miraflores, staff determined that the trees intrude into the applicant' s views

and do not provide substantial privacy or visual screening or wind protection for the appellants'
home. On April 20, 2016 staff approved the tree permit. The appellants subsequently filed an
appeal of this decision.
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On May 9, 2016, the appellants filed a Tree permit application (File No. TREE2016017) to
permit the after-the- fact planting of one ( 1) Italian Stone Pine tree, one ( 1) Cajeput tree, one ( 1)
Cotoneaster tree and one ( 1) Privet tree in the Town right-of-way adjacent to 150 Avenida
Miraflores. On July 26, 2016, staff denied the application, based upon the potential for
unreasonable or undesirable view blockage by the trees at maturity, as the trees currently extend
into water views from the home at 163 Avenida Miraflores. The appellants subsequently filed an
appeal of this decision.

On October 24, 2016, the attorney for the applicants sent photographs to Town staff( Exhibit 16)
showing workers trimming the trees in question. The appellants did not obtain the required
encroachment permit from the Tiburon Public Works Department prior to performing this work
within the Town right-of-way.

BASIS FOR THE APPEALS

There are five ( 5) grounds upon which the appeal of Tree Permit No. TREE2016001 is based:

Ground # 1:     The subject trees do not meet the definition of" tree" under the Tiburon Tree

Ordinance.

StaffResponse:

The Tiburon Tree Ordinance includes the following definition:

Tree" means:

1) A woody perennial plant that has a trunk circumference of twenty inches measured at
twenty- four inches above the ground surface; or

2) A woody perennial plant at least fifteen feet in height that usually, but not necessarily,
has a single trunk.

In applying subsection ( 1) above, for trees with more than one trunk, the circumference
measurement shall be ascertained from a single measurement around the outside perimeter

of all trunks and shall not be calculated as the sum total of the circumferences of the

individual trunks.

The survey submitted by the appellants (Exhibit 12) indicates that the Italian Stone Pine tree has
a height of over 16 feet. Town staff measured the Cajeput tree around its multiple trunks and

determined that its circumference was greater than 20 inches. The appellants' arborist contends

that the Cajeput tree is more than one tree and not a single, multi- trunk tree. However, the

appellants' survey indicates that this is one tree.

Ground 42:     There is a risk of soil instability of landslides if the trees are removed.
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StaffResponse:

The subject trees are situated below a berm approximately 6 to 10 feet in height with mild slopes
and partially covered with other vegetation. Staff believes that the risk of soil instability is low for
this relatively small berm if the two modestly sized trees are removed.

Ground 43:     The subject trees were planted with the consent of the applicant' s parents.

StaffResponse:

The appellants submitted a letter (Exhibit 11) from the appellants to the applicant' s parents dated

March 1, 1994. The letter summarizes some verbal discussions, but does not indicate actual

consent for planting the trees. The letter also contains an assurance that the Italian Stone Pine tree
will not grow taller, from a horizontal point of view from your home' s dining room or kitchen,

than the permitted eight ( 8) foot height... of the existing myoporum laetum." This tree has now

reached a height of over 15 feet.

Ground #4:     Town staff did not lend adequate deference to the special significance of

protected trees under the Tiburon Tree Ordinance.

StaffResponse:

The Tiburon Tree Ordinance includes the following definition:

Protected Tree" means any:

1) Heritage Tree, meaning any tree which has a trunk with a circumference exceeding
sixty inches, measured twenty- four inches above the ground level.

2) Oak Tree, including coast live oak, blue oak, California black oak, interior live oak,
canyon live oak, Engelmann oak or valley oak tree.

3) Dedicated Tree, meaning a tree of special significance so designated by resolution of
the Town Council.

The subject trees are not large enough to meet the definition of" protected tree."

Ground # 5:     No further action should be taken regarding this permit until the lawsuit
between the applicant and the appellants has been resolved.

StaffResponse:

As noted above, on September 1, 2016, the Marin Superior- Court ruled in favor of the applicant

and ordered that all five ( 5) trees be removed related to the lawsuit. The Town' s decision on this

tree permit is consistent with the court ruling.

There are seven ( 7) grounds upon which the appeal of Tree Permit No. TREE2016017 is based:
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Ground # 1:     The Tiburon View Ordinance exempts trees on Town property and requires
that decisions should be made by the Public Works Department and not the
Planning Division.

StaffResponse:

Section 15- 16 of the Tiburon View Ordinance exempts trees on Town-owned property from the
provisions of the View Ordinance. The decision on the subject tree permit was made in

accordance with the requirements of the Tiburon Tree Ordinance, and not the View Ordinance.

Ground # 2:     Consideration of views in making a decision on the permit conflicts with the
requirements of the Tiburon View Ordinance.

StaffResponse:

The Tiburon Tree Ordinance specifically includes provisions that require consideration of" the
potential for unreasonable or undesirable view blockage by the tree at maturity" in reviewing tree
permit applications. This indicates that view considerations may be utilized in determining
whether a tree permit should be issued.

Ground 43:     Other trees in the vicinity that also block views make any view impacts from
the subject trees redundant.

StaffResponse:

A row of Eucalyptus trees planted along the properties along 5 and 7 Francisco Vista court are
visible beyond the subject trees. The subject trees have grown to levels above these Eucalyptus

trees. Therefore, the view impacts of the subject trees are not redundant.

Ground # 4:     The subject trees do not meet the definition of" tree" under the Tiburon Tree

Ordinance.

StaffResponse:

Please see the response to Ground 41 of the appeal to Tree Permit No. TREE2016001 above.

Ground 45:     Maintenance and retention of the trees would aid in creating shade, privacy
protection, soil stability, noise buffering, wind protection, and erosion and
landslide prevention.

StaffResponse:

Please see the response to Ground #2 of the appeal to Tree Permit No. TREE2016001 above. The

trees relatively small and are located approximately 60 feet from the appellants' home. Trees of
this size and distance from the house provide minimal shade, privacy, wind or noise protection to
the residence.

Ground #6:     The subject trees were planted prior to the requirements of the Tiburon to

require a permit to plant trees within Town right-of-way.
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StaffResponse:

The appeal states that the Tree Ordinance did not require a tree permit to plant trees in Town

right-of-way prior to 2001. The Town of Tiburon has had several tree- related ordinances dating
back to 1967. On December 3, 1991, the Tiburon Town Council adopted Ordinance No. 379

which established separate Tree and View Ordinances. This ordinance includes the following
requirement:

15A-3 When a Permit is Required.

The planting, removal or alteration of the following trees is regulated by this chapter and
shall require a permit:

c) Town Property. Planting, removal or alteration of any tree on " Town property"
is prohibited without the prior issuance of a permit, except that in cases of Town

action on Town property, only the removal or alteration of a" protected tree" or the
planting of an " undesirable tree" shall require a permit.

Town Property" is defined as " any property owned in fee by the Town of Tiburon, or any
easements, rights-of-way or other similar interests of the Town in property."

As noted in the response to Ground 43 of the appeal to Tree Permit No. TREE2016001 above,

the appellants submitted a letter from the appellants to the applicant' s parents dated March 1,

1994. The letter states that " we are advising you alone that we plan to plant a small, 5 gallon,
Italian Stone Pine tree at the extreme West end of our property." Therefore, the Italian Stone Pine

tree was planted after the Tiburon Tree Ordinance required a tree permit to plant a tree in the

Town right-of-way. There is no evidence to indicate that the other trees subject to this permit
were planted prior to 1991.

Ground # 7:     Utility easements on the subject property were never accepted by the Town.

Staff Response:

The trees are planted within the Town sheet right-of-way for Francisco Vista Court, not within
utility easements on the appellants' property.

CONCLUSION

Staff believes that the tree permits were reviewed in compliance with the requirements of the

Tiburon Tree Ordinance. The trees intrude into the views from the home at 163 Avenida

Miraflores and do not serve substantial screening or other purposes for the appellants.
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RECOMMENDATION

It is recommended that the Design Review Board:

1)       Hold a public hearing and take testimony on the appeal in accordance with the Town' s
adopted procedure ( see attached Exhibit 3), and close the public hearing.

2)       Deliberate and, if prepared to do so, indicate its intention to deny the appeals.

3)       Direct Staff to return with resolutions denying the appeals for consideration at the next
meeting.

EXHIBITS

1. Appeal and supplemental materials for Tree Permit No. TREE2016001

2. Appeal and supplemental materials for Tree Permit No. TREE2016017

3. Town appeal procedures

4. Application form and supplemental materials for Tree Permit No. TREE2016001

5. Application form and supplemental materials for Tree Permit No. TREE2016017

6. Chapter 15A of the Tiburon Municipal Code ( Tree Ordinance)

7. Approval of Tree Permit No. TREE2016001, dated April 20, 2016

8. Denial of Tree Permit No. TREE2016017, dated July 26, 2016
9. Agreement to withdraw appeal to Town Council, dated March 15, 1983

10.      Letter from Tiburon Planning Division to Nancy Clock, dated June 17, 1983
11.      Letter from Edwin and Nancy Clock to Mr. and Mrs. Hariri, dated March 1, 1994
12.      Tree survey dated January 28, 2016
13.      Letter from Edwin and Nancy Clock, dated March 1, 2016
14.      Letter from Chester Judah, dated March 4, 2016

15.      County Superior Court decision dated September 1, 2016
16.      Photos of work performed at 150 Avenida Miraflores, dated October 24, 2016

Prepared By: Daniel M. Watrous, Planning Manager
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RECOMMENDATION

It is recommended that the Design Review Board:

1)       Hold a public hearing and take testimony on the appeal in accordance with the Town' s
adopted procedure ( see attached Exhibit 3), and close the public hearing.

2)       Deliberate and, if prepared to do so, indicate its intention to deny the appeals.

3)       Direct Staff to return with resolutions denying the appeals for consideration at the next
meeting.

EXHIBITS

1.       Appeal and supplemental materials for Tree Permit No. TREE2016001

2.       Appeal and supplemental materials for Tree Permit No. TREE2016017

3.       Town appeal procedures

4.       Application form and supplemental materials for Tree Permit No. TREE2016001

5.       Application form and supplemental materials for Tree Permit No. TREE2016017

6.       Chapter 15A of the Tiburon Municipal Code ( Tree Ordinance)

7.       Approval of Tree Permit No. TREE2016001, dated April 20, 2016

8.       Denial of Tree Permit No. TREE2016017, dated July 26, 2016
9.       Agreement to withdraw appeal to Town Council, dated March 15, 1983

10.      Letter from Tiburon Planning Division to Nancy Clock, dated June 17, 1983
11.      Letter from Edwin and Nancy Clock to Mr. and Mrs. Hariri, dated March 1, 1994
12.      Tree survey dated January 28, 2016
13.      Letter from Edwin and Nancy Clock, dated March 1, 2016
14.      Letter from Chester Judah, dated March 4, 2016

15.      County Superior Court decision dated September 1, 2016
16.      Photos of work performed at 150 Avenida Miraflores, dated October 24, 2016

Prepared By: Daniel M. Watrous, Planning Manager
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Town of Tiburon

1,505 Tiburon Boulevard
Tiburon, GI 94920 Phone 415- 435- 7373

www.ci.tiburon.ca.us

APPELLANT(S)

Attach additional pages if necessary)
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Mailing Address: AvvmiA    ,PjY-A F-ly rte',
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ACTION BEING APPEALED

Review Authority Whose Decision is Being Appealed:nQdU US,    . Da,     j a-I

Action or Decision Bein- -_Appealed.
e kq-ca4U

Name of Applicant:_.   ` iy` r'1

Type of Application or Decision:    S C4%-,*  b D 14 D

GROUNDS FOR APPEAL

Attach additional pages ifnecessary)

STAFF USE ONLYBELOW THIS LINE

Last Day to File Appeal:  2-    rp Date Appeal Filed:

Fee Paid: 1 Receipt No. Date of Appeal Hearing:     EXHIBIT NQ+_     I
NOTE: Current Filing Fee is $ 500 initial deposit for applicant and$ 300 flat fee for non-applicant6
S.•IAdministrationtFonnsWotice ofAppealform revised 3- 9- 2010.doc,       Revised March 2010
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APPEAL OF TOWN OF TIBURON PLANNING MANAGE PLF,NINING DIVISION

WATROUS DECISION DATED APRIL 20, 2016

Grounds for appeal by appellants Edwin H. Clock and Nancy M. Clock, residents at 150
Avenida Miraflores, Tiburon 94920 since 1980, consist of the following:

First, our Memorandum to Town of Tiburon Planning Department dated March 1, 2016,
with several attachments, is hereby incorporated by reference, with a duplicate copy
attached to this Appeal

Second, see attached Arborist Report from Ray Moritz, Urban Forestry Associates, Inc.
dated April 28, 2016.  This report confirms, from a recognized expert, that the three (3)

Maleleuca Quinquenervia, aka Cajeputs, are actually "three separate and distinct
Melaleuca trunks..." and, further, that such species "does not propagate new or multiple

trunks."  Hence, the Town erred in its April
20th, 

2016 finding of a single tree. In fact, as
documented in appellants' March 1, 2016 Memorandum and the Tree Survey prepared
by Licensed Land Surveryor and Civil Engineer Lawrence Doyle in January 2016, none
of the three Melaleuca reach a height of fifteen ( 15); and two of the three Melaleuca

have-trunk circumstances 24-inches-above the ground of less than 20 inches.  Expert-

arborist xpertarboristMoritz, moreover, found that the three Maleleuca "were planted together to form :
a small grove- like cluster... Close spacing for this species is a standard landscaping
practice." Hence, under Tiburon Municipal Code, Chapter 15A: Trees, Section 15A-2,
these Melaleuca are not "trees" and should not be subject to applicant Hariri' s demand
for removal.

Third, at or before the time of a hearing before the Tiburon Design Review Board, one
or more expert civil/soils/geotechnical engineers will provide expert opinion( s) and/ or

testimony regarding the risks of soil instability, landslides, and other potential risks from
removal of the heritage tree, one Italian stone pine planted approximately 22 years ago.
The removal of the Italian stone pine would entail removal of a massive root system

which undergirds a more recently constructed retaining wall ( constructed in 2005)
running along the North side of Lower Francisco Vista Court.  Removal of the root

system, likewise, will be necessary in order for appellants to apply to the Town of
Tiburon for the replanting of new flora.

Fourth, the planting in the mid- 1990s of the Italian stone pine tree took place with the
consent of applicant's parents, who were the sole residents of 163 Avenida Miraflores at
the time (see attachment to March 1, 2016 Memorandum).  In addition, we submit that

Mr. Watrous' April
20th

decision does not lend or apply adequate deference to " the
special significance of" protected trees" such as the Italian stone pine nor to the "permit

protection [for heritage trees] afforded by [Tiburon Municipal Code, Chapter 15A]."

EXHIBIT NO.L
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Fifth, in view of the unresolved litigation in pending Marin County superior court civil
case no. 1402371, we request that no further action be taken by the Town of Tiburon in
this matter until the above- referenced case is finally resolved, including the intended
appeal of the case to the District Court of Appeals for the State of California exercising
jurisdiction over case no. 1402371.

Finally, we reserve the right to make additional objections and to raise additional
reasons in support of our position, up to the date of Design Review Board' s hearing in
this matter, that none of the four (4) trees and non-trees in question be removed or cut

down in any manner.

Sincerely yours,

F-
EDWIN H. CLOCK NANCY M. CLOCK

Dated:  April 30, 2016

Attachments

EXHIBIT
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Urban Forestry Associates, Inc.  April 28, 2016

i
c.

April 28, 2016 x

URBAN FO R AS OCIATES, INC.
8 Willow Street San Rafael. CA 94901

415) 454- 4212 info@urbariforestryassociates.coin

ARBORIST REPORT

For-Nancy and Ed Clock
150 Avenida Miraflores

Tiburon, CA 94920

PURPOSE

Urban Forestry Associates (UFA) was asked/hired by Nancy and Ed Clock to assess the subject trees located
adjacent to the northwest corner of their property on Town of Tiburon property.

SCOPE OF WORK AND LIMITATIONS

Urban Forestry Associates has no personal or monetary interest in the outcome of this investigation.  All
observations regarding trees in this report were made by UFA, independently, based on our education and
experience. All determinations of health condition, structural condition, or hazard potential of a tree or trees at
issue are based on our best professional judgment.

OBSERVATIONS

The Cajeput Tree (a. k.a. Paperbark Tree) (Melaleuca Quinquenervia), is considered drought hardy
and a "good street tree" (Sunset Garden Book) and does not propagate new or multiple trunks.  In

fact, the three separate and distinct Melaleuca trunks at the northwestern corner of the property line
running along Francisco Vista Court were planted together to form a small grove- like cluster.  Close

spacing for this species is a standard landscaping practice.  The Clock's purpose was to provide

screening of vehicle headlights, sound and unwanted invasion of their privacy during a very busy
construction period in their neighborhood.

I have personally visually inspected the three trees in question on several occasions during the last
approximate one year. It is my understanding that the three trees were clumped for screening
purposes.

Ray M sitz, Urban Forester SAF Cert# 241
ISA Certified Tree Risk Assessor

EXHIBIT NO.
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MEMORANDUM TO TOWN OF THoURON PLANNING
MAY 02 2016

To: Dan Watrous, Planning Manager, Town of Tiburon
PLANNING DIVISION

Re: Application of F. Hariri re Landscaping Located on APN 039- 111- 09

From:     Edwin H. Clock and Nancy M. Clock, Owners of APN 039- 111- 09
Date:     March 1, 2016

On February 24, 2016 we received your "Courtesy Notice of Tree Permit
Application" (Application), and by this Memorandum we wish herewith to
express our several reasons supporting our strong opposition to the
Application.

The Maleieuca Quinquenervia (aka Cajeputs):  There are actually three
3) separate maleleuca planted in 1977-78, when our property was

originally developed, adjacent to the intersection of Francisco Vista Court
and Avenida Miraflores.  All landscaping planted in the late 1970s
consisted of drought- resistant flora owing to the severe drought
experienced in Marin County during those years.  Sunset Western Garden
Book  (2012 edition, page 439) confirms that this species of maleleuca

requires only "little to regular water" and is also a " good street tree".

We have maintained the three maleleuca for the 37 years that we have

lived and owned the property at 150 Avenida Miraflores, employing Marin
Tree Service on a regular (quarterly) basis to prune and keep the
maleleuca disease-free.  During a site visit/site inspection on January 15,
2016, Deputy Public Works Director Joel Brewer confirmed his satisfaction
with the manner in which all landscaping, including the maleleuca, were
being maintained by us within the Town' s right of way.

Furthermore, two ( 2) of the three (3) maleleuca fall outside the definition of
a " tree" within the scope of Tiburon Municipal Code, Chapter 15A-2, page 4
because ( i) the maximum height of all three (3) trees does not reach fifteen

15) feet (see Tree Survey prepared by Licensed Land Surveyor and Civil
Engineer Lawrence Doyle dated 1/ 7/ 16 & 1/ 28/ 16); and ( ii) the trunk
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circumference at 24 inches above ground is less than 20 inches ( 11 and

18. 5 inches, respectively) for two of the three maleleuca.

We also submit that the maleleuca further several of the announced
purposes and policies" of Tiburon' s Tree Ordinance, page 2, as follows:

The maleleuca produce a very attractive, multi- colored pale green, Fight
purple and yellowish white series of flowers at various times of the year
Sunset Western Garden Book, op. cit, page 439).  They also create shade

and privacy benefits from the large amount of vehicular traffic that passes
by the West end of our property on a daily and nightly basis.  The

maleleuca have grown to heights of less than 15 feet in the nearly 40 years

that they have been in the ground, with only minimal vertical pruning
required during that time.

Lastly, we appreciate the Town' s policy recognizing "that residents in
single-family... zones should have the freedom to determine the nature of
their private landscaped surroundings." (Tree Ordinance, chap. 15A- 1( e),
Page 2)

Italian Stone Pine Tree:  This tree, planted in the mid- 1990s, with only one
or two vertical prunings in the last decade, barely qualifies as a " tree" within
the definition of the Tree Ordinance:  it stands only 16. 8 feet in height with
a trunk circumference less than 32 inches.

Prior to planting the Italian stone pine, we informed and reviewed the
planting with the then- residents and owners of 163 Avenida Miraflores, Mr.
and Mrs. Hariri ( see letter dated March 1 , 1994).  Until the filing of a lawsuit
by one of the Harid's daughters in June 2014 — more than 20 years later

we had never heard a single critical word or comment about our Italian
stone pine from any person living in or owning any property in our
neighborhood, including any of the Hariri family members.

This tree does not fall within the definition of an " undesirable tree" (Tree

Ordinance, page 4) because it is not one of the named species and grows
at only a " moderate" rate, meaning less than three feet per year  (see

Sunset Western Garden Book, op. cit., page 510).  To the contrary, the
Italian stone .pine provides protection against erosion and is planted very

ENHIBIT NO.
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nearby the location where a severe landslide occurred during the winter of
1982.  Civil and Soils Engineer Jay Nelson and Geotechnical Engineer
Craig Herzog have consistently recommended that we plant and maintain
medium- sized trees along the South- and West-facing slopes of our
property in order to minimize the dangers of erosion and landslides.

These Engineers' recommendations, which we have followed with the

planting of several oak trees (defined as " protected trees" by the Tree
Ordinance, page 3), liquid amber, fruit trees, and the Italian stone pine

were part of our desire to support the Town' s policy goals favoring "trees
that can provide soil stability, noise buffering, and wind protection.benefits,
and... prevent erosion and debris flow landslides on the hilly terrain which
characterizes most of Tiburon." (Tree Ordinance, page 2).

On the subject of wind protection benefits, the Italian stone pine trees lies

due West of our home and decking, which means that its branches and
needles absorb wind coming in from the prevailing direction of Richardson
Bay and the Golden Gate Bridge.  In. 2002 and 2004, winds measuring 82
and 75 miles per hour, respectively, inflicted great damage to our property
by causing long sections of our newly-installed redwood fence to break
apart and the breakage of some of our half inch glass railing as a result of a
neighbor's entire roof (5 Francisco Vista Court) being lifted away and flying
onto and. over our property all the way up to Avenida Miraflores.

The Italian stone pine produces edible pine nuts (Sunset Western Garden
Book, op. cit., page 510) that are eaten by a variety of birds; it is drought-
resistant (Sunset Western Garden Book, page 510); and it produces a

quantity of sap in the summer and fall that attract pollinators, which the
Audubon Society has declared to be an " endangered species" throughout
much of California.

Reasons to Retain (not cut down) Both Melaleuca or Italian Stone Pine

First, petitioner Hariri, through attorney Bonapart, makes much of the
absence of permits to plant our trees/ landscaping in 1977-78 and 1994.
However, the only relevant and applicable ordinance (Tiburon Municipal
Code, Chap. 15-A-3( c)) for the very first time became effective following its
enactment by the Town of Tiburon in March 2001.  Hence, the 1970s and

z

i

EXHIBIT NO.



4-

1990s plantings of the two landscaping flora at issue pre-dated any permit
requirement.

Second, petitioner's principal, and really sole, argument against the
melalecua and Italian stone pine rests upon photographs taken by arborist
MacNair in 2013 and 2014, none.of which photographs represent the true
status of any of the landscaping at issue at present.  Rather, testimony and
photographic presentation at trial in Marin County-Superior Court Case No.
1402371 on January 27-29, 2016 by Consulting Arborist Ray Moritz of
Urban Land Associates of San Rafael completely refuted all of petitioner's
claims regarding the health, well- being and size or existence of the
maleleuca and Italian stone pine tree (see Motion in Limine filed 1/ 27/ 16,

and granted by Judge Chernus in large part).

In addition, Arborist Robert Morey of Marin Tree Service has repeatedly
confirmed since 2004 that both the maleleuca and Italian stone pine are in

excellent health and that they are being well maintained by Marin Tree
Service.and by us.  Indeed, Deputy Public Works. Director Joel Brewer, as
previously indicated, confirmed the same to us on January 15, 2016 during
his visit/site inspection of our property.

Third, former Town of Tiburon Attorney Gary Ragghianti has repeatedly
explained over the last 25 years that Tiburon Municipal Code, Title IV

categorically exempts all landscaping planted on Town rights of way
Section 15- 16) from all provisions of the "View and Sunlight Obstruction

from Trees" Ordinance; hence, all claims and complaints being made by
petitioner Hariri regarding alleged view obstruction are contrary to the View
Ordinance's specific exemptions and may not properly be considered by
the Town of Tiburon in this matter.

Fourth, neither the maleleuca nor the Italian stone pine are visible from any
room inside the residence of any home or property in the entire
neighborhood, with the exception only of 163 Avenida Miraflores.  Hence,

what public purpose is served by chopping down perfectly healthy and
attractive landscaping for the single - but dubious and questionable —

benefit of one individual?

EHIB T NO.       
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Finally, In both 1983 and 2004, landscaping plans and landscaping already
in place at our property were inspected and approved by both Town
planning and building officials ( see 6/ 17/83 memorandum and 3/2004 and
4/2004 documents).

For all of the above reasons, we respectfully submit that retaining — not

chopping down - the maleleuca and Italian stone pine are in the best
interests of the Town and we, the property owners who have maintained
these flora for several decades and will continue to do so in good faith and

with the assistance of professional arborists.

Attachments

EHIBTT NO.
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To:   .Patti O' Brien, Tiburon Planning D   (

MAY    . 2 2016
D

From:  Nancy Clock 0

Re:  Landscape Plan for addition at 150 Avenida Miraflores PLANNING DIVISION

Date:  June 17, 1983, revised .

In response to your inquiries regarding our landscape plan, I have tried to reach you by
phone with no success and so I am answering your questions, etc. via this memo to
expedite matters.

1.  Melaleuca — variety name is nesophila.

2.  Liquid Ambar— variety name is styraciflua.

Please note with respect to these two items, and which also is generally true with all
plant varieties in on our South- and West-facing slopes in particular, heights given in
the Sunset Western Garden Book are for optimal growing location, which is valley floor
or bottom land.  Most all of our property is hillside soil and very rocky, compact and
presents much more difficult growing conditions than valley floor land, so we are
advised by our two professionals as follows:  both the established and newly planted
melaleuca, the newly to be planted - myoporum; the existing oleander and
established echium will reach a height from trunk in the ground of about 8- 12 feet from

the vertical level at which they were and are being planted.  This is consistent with the

original ( 1977-78) landscaping plan and the current landscape plan, as noted.

3.  Viburnum Odoratissimum is the correct spelling.

4.  Tecomaria is the correct spelling.

5.  Leptospermum and Diosma are two separate plant varieties, and we are intending to
plant both; they appear next to each other on the Cardinaux landscape plan.

Cc:  Rene Cardinaux, AIA

Ms. Tofer Delaney, landscape architect

EXHIBIT NO.       
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150 AVENI®A MIRAFL0RE5

TIBURON, CALIFORNIA 94920 MAY 0 2 2016

March 1, 1994 PLANNING DIVISION

Dear Mr. and Mrs. Hariri, 163 Avenida Miraflores, Tiburon,

It was good to meet with you earlier this week, and we appreciated the exchange of

your very nice rose cuttings/ new rootstock with our plum, pear, apricot and apple
seedlings.

You mentioned.that your three children, Farnoosh, Farhad and Firouzeh, have never

one single day lived at 163 Avenida Miraflores since you moved in 1979- 80 and also
that they previously relinquished to you whatever fractional ownership interests they
may have had in the past, so we are advising you alone that we plan to plant a small, 5
gallon, Italian Stone pine tree at the extreme West end of our property; and that the
tree will not grow taller, from a horizontal point of view from your home's dining room
or kitchen, than the permitted eight ( 8) foot height from above-ground root system

vertically of the existing myoporum laetum( see 1983 landscape plan approved by Town
of Tiburon and by yourselves); nor, per verbal discussions with you and the Town, the

pre- existing oleandears and melaleuca nesophila( see our revised letter dated June 17,
1983 to our mutual friend, Patti O' Brien), which are allowed to reach at least the same
heights as the myoporum laetum.

Thank you for your consideration in this matter, and we look forward to a continuing
good relationship with both of you going forward.

Sincerely yours,

Al-   cle-9

EDWIN H. CLOCK& NANCY M. CLOCK

P. S.  We will stand by your side in your continuing battle with the Petris, 165 Avenida
Miraflores, regarding property/ boundary rights between your two parcels and whom we
understand are also in conflict with the Kaplan family at 167 Avenida Miraflores,
Tiburon.

EXHIBIT NO.
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OWNEA BUILDER DECLARATIONFISMl4I hereby affirm under penalty of perjury that I am exempt from the Contractors
License Law for the following reason.( Sec. 7031. 5 Business and Professions x m: V`

Code: Any city or county which requires a permit to construct, alter, improve,    Eit wRT
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applicant for such permit to file a signed statement that he is licensed pursuant
to the provisions of the Contractors License Law Chapter 9( commencing with
Sec. 7000) of Division 3 of the Business and Professions Code) or that he is LANNING DIV{SION

exempt there from and the basis for alleged exemption. Any violation of See.    (   A 1

7031. 5 by any applicant for a permit shall be subject to a civil penalty of not
more than five hundred dollars($ 500):     P ,...      ?    ...   $

Ell, as owner of the property, or my employees with wages as their sole 6,ẁ:S
compensation, will do the work, and the structure is not intended or offered for flflr Y E_  5 ppr:
sale( Sec. 7044, Business and Professions Code: The Contractors License Law
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building or improvement is sold within one year of completion, the owner-
builder will have the burden of proving that he did not build or improve for the DEPARTMENT APPROVALS

purpose of the sale).  
Planning

Ell, as owner of the property, am exclusively contracting with licensed
Town Eng.

contractors to construct the project( Sec. 7044, Business and Professions Code:
The Contractors License Law does not apply to an owner of property who Sanitary Dist.

builds or improves thereon, and who contracts for such projects with a Fire Dist.

contractor(s) licensed pursuant to the Contractors License Law). State law may School Dist.

provide for additional exemptions.     Public Health

Signature of Owner Date Public Works

WORKERS COMPENSATION DECLARATION I certify that I have read this application and state that the above information
I hereby declare under penalty of perjury that I have a current certificate of is correct. I agree to comply with all Town and County ordinances and State
consent to self-insure, or a current certificate of Workers Compensation laws relating to building construction and hereby authorize representatives of
lnsm-ance, issued by this agency to enter upon the above mentioned property for inspection
Policy#       Verified by purposes. I( we) further agree to save, indemnify and keep harmless the Town
Signature Date of Tiburon against liabilities, judgments, costs ani expenses which may in

any way accrue against said Town in consequences of granting of this permit
Certificate ofExempdonfrom Workers Compensation Insurance"   and will pay all expenses including attorneys fees; n connection therewith. Ari

This section need not be completed ; f the permit is for one hundred ($ 100)     work performed by virtue of this permit must conform to plans and
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should bec a subject t the Workers Compensation provision of the Labor parking, grading, and site and encroacJaynent work.
Code, you must comply with such provisions or this permit will be revoked.  D e_
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I ALBERT E. CORDOVA( State Bar No. 74283)

rN11, (  

0
A Professional Law Corporation 20162
1101 Fifth Ave., Suite 200

MAY 0,2 26

3 San Rafael, California 94901 PLANNING DIVISION
Telephone: ( 415) 457-9656

4 Telefacsimile: ( 415) 453- 6260

5
Attorneys for Defendants

6 EDWIN CLOCK and NANCY CLOCK

7

8

9

10

11

12 THE SUPERIOR COURT OF CALIFORNIA

13 COUNTY OF MARIN

14

15

FIRUZE HARIRI,       No.  CV 1402371
16

17
Plaintiff(s),  MOTION IN LIMINE TO

EXCLUDE CERTAIN OPINIONS

18 vs. OF JAMES MACNAIR

19 EDWIN CLOCK, NANCY CLOCK, et al.      )

20
Date:  February 26, 2016

Defendant( s).       Time:  9:00 a.m.

21 Judge:  Hon. Roy R. Chernus

22

23
MacNair was disclosed on behalf of Plaintiff as an arborist-an expert on trees and

24
plants. During the course of his deposition however, he rendered " opinions" that were totally

25
outside.the scope of his expertise and were purely speculative.

26

27

28
1

MOTION IN LIMINE RE: OPINIONS OF JAMES

iMACNAIR EXHIBJT NO.     `



I First, Mr. MacNair opined that the landscape plan on file with the Town ofTiburon

2 was in fact not the " approved" plan. He claims to have relied on certain documents, not

3 produced in deposition, that were shown to him by Plaintiff' s counsel.

4 He also opined that the landscape plan was drafted with the intent of preserving

5 certain view corridors.  He acknowledged that he never spoke to the architect who drew up

6 the plans concerning his " intent" nor did he speak with the persons who commissioned the

7 plans, Mr. and Mrs. Clock.

8 Both of these opinions are improper and must be excluded.  The records of the Town

9 of Tiburon will speak for themselves and the Court will certainly be in the position to draw

10 its own conclusions about what the Town records reflect.  An arborist has no business

11 rendering an" opinion" about the actions of a municipal entity.  Nor does an arborist have

12 any business rendering an opinion about the state of mind of other individuals with whom he

13 has not even spoken. This is pure speculation.

14 I

15 AN EXPERT' S OPINION MUST BE BASED ON

PERSONAL OBSERVATION OR ON HYPOTHESES
16 THAT FIND SUPPORT IN THE EVIDENCE.

17 Mr. MacNair does not speak for the Town of Tiburon nor did he observe or

18 participate in the Town' s actions with regard to the landscape plan at issue herein. At most,

19 he has seen documents, not produced or authenticated, upon which he speculates about the

20 Town' s intentions with regard to the landscape plans at issue in this case.

21 An expert' s opinion must be based" either on facts personally observed or on

22 hypotheses that find support in the evidence. "( George v. Bekins Van & Storage Co. ( 1949),

23 33 C2 834, 844; Evid. Code § 803; Hyatt v. Sierra Boat Co. ( 1978) 79 CA3 325, 337).

24 The Law Revision Comment pertaining to Evidence Code § 801 states: " Section 801

25 deals with opinion testimony of a witness testifying as an expert; it sets the standard for

26 admissibility of such testimony."

27

28 2
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I The Law Revision Commission further states in pertinent part:

2 It is possible, however, to formulate a general rule that

specifies the minimum requisites that must be met in every
3 case, leaving to the courts the task of determining particular

detail within this general framework. This standard is
4 expressed in subdivision( b) which states a general rule that is

applicable whenever expert opinion is offered on a given
5

subject.

6
Under subdivision( b), the matter upon which an expert' s

7
opinion is based must meet each of three separate but related

tests.  First, the matter must be perceived by or personally

8
known to the witness or must be made known to him at or

before the hearing at which the opinion is expressed."
9 Emphasis added).

10 As said in Estate ofPowers( 1947), 81 CA2 480, 485- 486, " if the expert' s opinion is

11 not based upon facts otherwise proved, or assumes facts contrary to the only proof, it cannot

12 rise to the dignity of substantial evidence."

13 While experts' testimony is subject to considerably more latitude than lay testimony,

14 it is still subject to certain limitations so that it does not become a conduit for hearsay,

15 speculation and conjecture. (Evidence Code Section 801; Korsak v. Atlas Hotels, Inc. ( 1992)

16 2 Cal.AppAth 1516, 1523- 1525.) Evidence Code Section 801 provides that an expert' s

17 testimony must be based upon matters upon which he may reasonably rely:

18 If a witness is testifying as an expert, his testimony in the
form of an opinion is limited to such an opinion as is: ... ( b)

19 Based upon matter( including his special knowledge, skill,
experience, training and education) perceived by or personally

20 known to the witness or made known to him at or before the

hearing, whether or not admissible, that is of a type that
21 reasonably may be relied upon by an expert informing an

opinion upon the subject to which his testimony relates unless
22 an expert is precluded by law from using such matters as a

23
basis of his opinion." ( Emphasis added.)

24
Conjecture and speculation are not the proper basis for an expert' s opinion because

25
such a basis renders the opinion both unreliable and irrelevant, and the expert opinion

26
therefore lacks a proper foundation( Smith v. Acands, Inc. ( 1994) 31 Cal.App.4th 77.) An

27
expert cannot rely on speculation and conjecture to form his or her opinions, on unproven

28 3
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I facts, or on assumptions of fact based on insufficient data. See Hyatt v. Sierra Boat Co.,

2    ( 1978) 79 Cal. App. 3d 325, 338; Blecker v. Wolbart( 1985) 167 Cal. App. 3d 1195, 1205;

3 Richard v. Scott( 1978) 779 Cal. App. 3d 57. An expert opinion that is based on speculation

4 or conjecture is inadmissible. (See, generally, 1 Jefferson, California Evidence Bench Book,

5 771- 772, Section 2710; Solis v. So. Calif. Rapid Transit District( 1980) 105 Cal.App.3d

6 382.)

7 California Evidence Code § 210 underscores the lack of relevance of evidence based

8 upon speculation:

9 Relevant evidence' means evidence, including evidence
relevant to the credibility of a witness or hearsay declarant,

10 having any tendency and reason to prove or disprove any
disputed fact that is of consequence to the determination of the

1 I action."

12 Even an expert witness cannot be permitted just to testify in a vacuum about things

13 he might think could have happened." Hyatt v. Sierra Boat Co. ( 1978) 79 Cal.App.3d 325,

14 338. " It is well settled that an expert' s assumption offacts contrary to the proofdestroys the

15 opinion." Id.

16 The California Supreme Court in People v. Gardeley 14 Cal. 4th 605, 618 ( 1996),

17 cert. denied, 522 U.S. 854( 1997) stated the rule as follows:

18 Of course, any material that forms the basis of an expert' s
opinion testimony must be reliable. ( 1 Witkin, Cal. Evidence

19 3d ed. 1986) The Opinion Rule, § 477, p. 448.) For" the law

20
does not accord to the expert' s opinion the same degree of

credence or integrity as it does the data underlying the opinion.
21

Like a house built on sand, the expert' s opinion is no better
than the facts on which it is based."( Kennemur v. State of

22 California, supra, at p. 923.)

23 The " reasonableness" of the evidence relied upon by an expert is a foundational issue

24 to be determined by the Court:  " It affects the credibility and authority of the expert' s

25 opinion." Mosesian v. Pennwalt Corp. ( 1987) 191 Cal.App.3d 851, 861 This is a

26   " preliminary fact" to the admissibility of the expert' s opinion and thus determined by the

27 court under Evidence Code §405.

28 4
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I In applying sections 816 and 81. 8 of the Evidence Code, the
trial court must, in the first instance, make its own

2 determination as to comparability of an offered sale or lease; it
must determine from the foundational testimony offered,

3 whether the statutory criteria are satisfied; this must be an
independent determination by the trial court and not merely an

4 acquiescence in the conclusions of the witness as to

comparability and, accordingly, the reasons given by the
5 experts are persuasive only to the extent that they are based on

6
sound premises. ( citations).

City ofOntario v. Kelber( 1972) 24 Cal.App.3d 959 at 970
7

In short, expert opinions should be excluded when they are speculative and

8
conjectural and without evidentiary support.'

9
In this case, Mr. MacNair' s opinion regarding whether or not the Town of Tiburon

10
approved certain landscape plans is completely outside of this field of expertise and

I 1
constitutes rank speculation.  Such an improper opinion must be excluded. Similarly,

12

testimony concerning the " intent" of third parties is purely speculative and must be excluded.
13

II

14
TESTIMONY BY MACNAIR

15
CONCERNING THE CONTENT OF

DOCUMENTS SHOWN TO HIM BY

16 COUNSEL MUST BE EXCLUDED FOR
LACK OF FOUNDATION

17

As a second and separate ground for exclusion of Mr. MacNair' s " opinion"
18

concerning the approval of the landscape plan, it is properly excluded because his testimony
19

is barred by Evidence Code § 1523. If the content of a writing is in issue, either the original
20

writing or admissible secondary evidence must be produced.  Oral testimony is inadmissible
21

to prove the content of a writing unless specified conditions are met.  Evidence Code
22

1520- 1523.  Oral testimony otherwise admissible under the secondary evidence rule is
23

inadmissible to prove the content of a writing except as provided in Evidence Code § 1523.

24

Evidence Code § 1523 allows for oral testimony only if.
25

26

27 Evid. Code. § 803; see also Korsak v. Atlas Hotels, Inc. ( 1992) 2 CaLAppAth 1516, 1524.
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I a. The writing is lost or destroyed: Oral testimony is allowed if the proponent does

2 not have possession or control of a copy and the original is lost or has been destroyed

3 without fraudulent intent. Evidence Code § 1523( b); Dart Indus., Inc. v. Commercial Union

4 Ins. Co. ( 2002) 28 CalAth 1059, 1071- 1072;

5 b. The writing is beyond the reach of subpoena: Oral testimony is allowed if neither

6 the writing nor a copy was reasonably procurable by the proponent through the court's

7 process " or by other available means. Evidence Code § 1523( c)( 1); Dart Indus., Inc., supra,

8 at 1068

9 Neither of these conditions has been met and testimony regarding the content of

10 writings seen by Mr. MacNair is therefore inadmissible.

tt III

12 TESTIMONY CONCERNING THE

CONTENT OF DOCUMENTS
13 CONSTITUTES INADMISSIBLE

HEARSAY
14

15
As a third and separate ground for exclusion, Mr. MacNair' s opinions concerning

16
approval of landscape plans by the Town of Tiburon constitute inadmissible hearsay.

17
Hearsay evidence is " evidence of a statement that was made other than by a

18
witness while testifying at the hearing and that is offered to prove the truth of the matter

stated." ( Cal. Evid. Code § 1200.)  A" statement" is either an oral or written expression.
19

Evidence Code §225.  A typical example is a police report, commonly excluded as hearsay.
20

Under California' s hearsay rule, all hearsay evidence is inadmissible unless it falls
21

22
into a recognized exception. (Cal. Evid. Code §§ 1200, 1201.)

Plaintiff may argue that an expert may under certain circumstances rely on hearsay.
23

24
However, this would be an oversimplification and would be entirely inappropriate under the

facts of this case.  An expert witness may state on direct examination both the reasons for his
25

26
or her opinion and the matters on which it is based. Evidence Code § 802; People v. Catlin

2001) 26 CalAth 81, 137
27
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I The opinion may be based on matters 'perceived by ... the witness ... before the

2 hearing, whether or not admissible' ifofa type that experts reasonably rely upon informing

3 such opinions. Evidence Code § 801( b) ( emphasis added); People v. Catlin, supra, 26 CalAth

4 at 137

5 Expert witnesses are specifically permitted to state on direct examination that they

6 have reviewed, considered and relied on inadmissible evidence of a type upon which experts

7 reasonably rely.  But such inadmissible evidence does not itself thereby become admissible.

8 While an expert may state on direct examination the matters on which he or she relied, the

9 expert may not testify as to the details of those matters if they are otherwise inadmissible.

to I.e., ' he may not under the guise of reasons bring before the jury incompetent hearsay

1 I evidence.' People v. Coleman ( 1985) 38 Cal.3d 69, 92

12 Likewise, while an expert may state on direct examination he or she relied on

13 information contained in certain reports, the expert may not testify as to the contents of such

14 reports. Continental Airlines, Inc. v. McDonnell Douglas Corp. ( 1989) 216 Cal.App.3d 388,

15 416

16 In this case, there can be no foundation for an arborist' s opinions concerning the

17 effect of entries in the records of the Town of Tiburon—those records, if authenticated and a

18 relevant, will speak for themselves.

t9 Dated:  January 24, 2016

20 Respectfully submitted,

21 ALBERT E. CORDOVA

A Professional Law Corporation

22

23
ALBE T E.   OR___

J
DOVA

24 Attorney for Defendants
Ed and Nancy Clock

25

26

27
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MACNAIR
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Name: n/  h C o GK i'    & `.,  ..
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Review Authority Whose Decision is Being Appealed:    V VGD l s7Gr N t
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Name of Applicant: . -

e
t

Type of Application or Decision:      1'_ M I p

GROUNDS FOR APPEAL

Attach additional pages ifnecessary)       

n
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STAFF USE ONLYBELOW THISLINE r

Last Day to File Appeal:       b C"• D '    Date Appeal Filed:

Fee Paid.  Receipt No.  _   Date of Appeal Hearing:

NOTE: Current Filing Fee is $ 500 initial deposit for applicant and $ 300 flat fee for non-applicant
S: IAdministrationlFornnsWotice ofAppeal form revised 3- 9- 2010.doe Revised March 2010



APPEAL OF TOWN OF TIBURON PLANNING MANAGER 0 d E

WATROUS DECISION DATED JULY 26 2016 AUG 0 8 2016

PLANNING DIVISION

Grounds for appeal by Applicants Edwin H. Clock and Nancy M. Clock, residents at 150
Avenida Miraflores, Tiburon 94920 since June 1980, consist of the following:

First, please refer to the following documents already on file with the Town as relates to
this matter:  ( i) Tree Permit Application dated May 7, 2016 (Application), with extensive

attachments; ( ii) Appeal dated April 30, 2016, with attachments, ( iii) Memordandum

dated March 1, 2016, with attachments; and ( iv) Letter dated June 18, 2016 to Mr.
Watrous.

Second, Section 15- 16 of the Tiburon Municipal Code, Title IV, categorically exempts
from all provisions of the "View and Sunlight Obstruction from Trees" any and all "Trees
located on Town-owned property... Requests or complaints regarding [ such]
trees... should be made in writing to the superintendent of public works..."  Former Town

Attorney Gary Ragghianti has recently explained the original intent and purpose of
Section 15- 16 as "designed to eliminate private parties from complaining about trees
planted on Town properties."

Mr. Watrous' July
26th letter states that views are affected from 163 Avenida Miraflores

by the trees and other landscaping referred to in the Application and, in essence, that is
reason enough for all such landscaping to be cutdownand removed.  Applicants submit

that such a finding and a determination conflicts with Section 15- 16 and may not be a
valid ground for destruction of trees and landscaping in place for nearly four (4) decades
without a single word of complaint until the last 12- 18 months.  Finally, Section 15- 16
designates the superintendent of public works as the sole decision maker regarding
trees on Town property; as stated in the Application, Deputy Public Works Director Joel
Brewer inspected all of the landscaping in question in January 2016 and expressed his
satisfaction with the way all such landscaping was being maintained by Applicants.
Therefore, Applicants believe that it would be appropriate to transfer all further
consideration of the Application and the Appeal from the planning department to the
department of public works.

Third, even if views affected by trees situated on Town property were a valid
consideration, Applicants submit that the stand of ten ( 10) blue gum eucalyptus trees
planted along 5 and 7 Francisco Vista Court, Tiburon —directly to the South and West of
150 Avenida Miraflores — are taller in height and elevation than any of the landscaping
which Applicants seek to retain as part of the Application.  Hence, as Arborist Ray
Moritz of Urban Forestry Associates has noted, " redundant view blockage" by the 10
blue gum eucalyptus completely overshadows whatever view issues may be argued
against the existence of Applicants trees and other landscaping being maintained on the
Town' s right of way.

Fourth, a review by Applicants of relevant Town files confirms that attorney M. K.
Bonapart, acting on behalf of 163 Avenida Miraflores' owner, attempted unsuccessfully

EXHIBIT NO.2-.
Pr z       
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in the third and fourth quarters of 2015 to have removed three sets of what were
determined to be non- trees under the definitions contained Section 15A-2 of Tiburon

Municipal Code, Chapter 15A: Trees, namely, the cotoneaster glaucophyllus; the
lingustrum japonicum, aka privet; and the eucalyptus torquata

Because the Town has previously denied Bonapart's attempts to have the above-
referenced non-trees removed, Applicants submit that the Town should act consistently
toward the Application and allow the retention of these same flora for all of the reasons
stated in the Application.  One caveat is that the eucalyptus torquata was transplanted

in approximately May 2016, removed from the Town right of way and, therefore, is no
longer at issue as part of the Application or this Appeal.

Fifth, Applicants reiterate our continuing belief that the maintenance and retention of
each of the flora described in the Application advance, conform with, and further the
Town' s policy objectives set forth in the Tree Ordinance, Section 15A- 1 ( a), ( b) and ( e),

as follows:  Shade-creating and privacy-creating benefits; soil stability, noise buffering,
and wind protection benefits, and can help prevent erosion and debris flow landslides,
particularly in the case of the Italian stone pine.  In addition, ecological importance,

visual enhancement, and residential privacy and quietness are furthered and advanced
by the existence of these beautiful, ecologically-positive and extremely healthy trees
and other landscaping - recently reconfirmed by Arborist-Bob-Morey-of-Marin Tree-
Service —that screen both headlamp and noise pollution for all residents of this
neighborhood.  ( Policy# 1, subsection (a)).

Sixth, although situated on the Town' s right of way, all four species described above
were planted well prior to the permit requirements enacted for the first time by the Town
in the 2001 Tree Ordinance; and, at the time of planting, Applicants submit that our
predecessors- in- interest and the professionals they employed (all named in the
Application) acted responsibly and in furtherance of" the freedom to determine the
nature of... private landscaped surroundings."  (Policy# 6, subsection ( e)).

Finally, Title Expert Randy Fry of Marin Land Title Consulting performed extensive
research on behalf of Applicants in 2014 and 2015 and determined that the public utility
easement, or right of way, that the owners of 150 Avenida Miraflores proferred to public
utilities and the Town in the late 1970s was not ever actually "accepted", at least in

writing as far as records in the Marin County Recorder's Office are concerned.  Hence,

the argument could be made that the Town does not actually own — or even have a

legal right of way — across, over or under the areas depicted on the two attached Maps

developed by Marin Land Title Consulting.

E-.k'HIBTT N(J.     `Z.__  _

POT--
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Respectfully submitted,

Ed'w'yv.. )

EDWIN H. CLOCK NANCY M. CLOCK

August 8, 2016

EXHIBIT NO.-
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RESOLUTION NO. 17-2010

A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF TIBURON

ADOPTING AN AMENDED POLICY FOR THE PROCESSING, SCHEDULING,

RECONSIDERATION, AND STORY POLE REPRESENTATION OF APPEALS, AND

SUPERSEDING EXISTING POLICIES

WHEREAS, the Town receives and hears appeals from decisions of various

commissions, boards and administrative officials from time to time, and

WHEREAS, the Town Council has adopted various policies over the years with

respect to appeal procedures, scheduling, and reconsideration, including Resolutions Nos. 2878
and 3218 and Town Council Policy Nos. 95- 01 and 2002- 01; and

WHEREAS, the Town Council has determined that it is timely and appropriate to
update and consolidate these policies regarding appeals; and

WHEREAS, the Town Council has held a public meeting on this matter on March
17, 2010 and has heard and considered any public testimony and correspondence; and

NOW, THEREFORE, BE IT RESOLVED that Town Council Resolution No.

2878, Town Council Resolution No. 3218, Town Council Policy 95- 01, and Town Council
Policy 2002- 01 are hereby superseded by this Resolution.

NOW, THEREFORE, BE IT FURTHER RESOLVED that the Town Council of

the Town of Tiburon does hereby adopt the following general policy with respect to processing,
scheduling, and reconsideration of appeals and for story pole installation for appeals.

APPEAL PROCEDURE

1.       The Municipal Code sets forth instances when persons may appeal a decision by a review
authority( e. g. Town official, Design Review Board or Planning Commission) to the
Town Council. Any person making such an appeal must file a completed Town of
Tiburon Notice of Appeal form, available on the Town' s web site and at Town Hall, with

the Town Clerk not more than ten( 10) calendar days following the date of the decision
being appealed.  Shorter time frames for filing an appeal apply to certain types of permits.
If the final day to appeal occurs on a day when Town Hall is closed for public business,
the final day to appeal shall be extended to the next day at which Town Hall is open for
public business.  Appeals may not be revised or amended in writing after the appeal
period filing date has passed.

2.       The appellant must submit filing fees with the Notice of Appeal form.  Filing fees are set
forth in the Town' s current adopted Fee Schedule.

a)      If the applicant is the appellant, the remainder of the filing fee ( if any) will be
refunded following completion of the appeal process. Additional staff time or
costs to process an applicant' s appeal is the financial responsibility of the
applicant and will be billed per the Town' s current hourly rate schedule and/or at
actual cost if outside consulting is required.     EXHIBIT N0.

1



b)      If the appellant is not the applicant, then a fixed amount filing fee is required with
no refund or additional billing required.

3.       In the appeal form, the appellant shall state specifically either of the following:

a)      The reasons why the decision is inconsistent with the Tiburon Municipal Code or
other applicable regulations; or

b)      The appellant' s other basis for claiming that the decision was an error or abuse of
discretion, including, without limitation, the claim that the decision is not
supported by evidence in the record or is otherwise improper.

If the appellant is not the applicant, the Town Council need only consider on appeal
issues that that the appellant or other interested party raised prior to the time that the
review authority whose decision is being appealed made its decision.

4.       The appellant must state all grounds on which the appeal is based in the Notice of Appeal

form filed with the Town Clerk. Neither Town staff nor the Town Council need address

grounds introduced at a later time that were not raised in the Notice of Appeal form.

5.       The procedure for presentation of the appeal at the Town Council meeting is as described
below. In cases where the applicant is the appellant, paragraphs ( c) and( f) below would

not apply.

a)      Town Staff may make a brief( approximately 10 minute) presentation of the
matter and then respond to Town Council questions.

b)      Appellant and/or appellant' s representative( s) may make a presentation of no more
than twenty( 20) minutes and then respond to Town Council questions. Appellant
may divide up the twenty( 20) minutes between various speakers or have only one
speaker, provided that the time limit is observed. Time devoted to responding to
Town Council questions shall not be included as part of the twenty( 20) minute
time limit.

c)      Applicant and/or applicant's representative( s) may make a presentation of no more
than twenty (20) minutes and then respond to Town Council questions. Applicant
may divide up the twenty( 20) minutes between various speakers or have only one
speaker, provided that the time limit is observed.  Time devoted to responding to
Town Council questions shall not be included as part of the twenty( 20) minute
time limit.

d)      Any interested member of the public may speak on the item for no more than
three ( 3) minutes. A speaker representing multiple persons ( e. g., homeowner's
association, advocacy group or official organization, etc.) may speak on the item
for no more than five (5) minutes, at the discretion of the Mayor.

e)      Appellant is entitled to an up to three ( 3) minute rebuttal, if desired, of any
comments previously made at the hearing.

f)       Applicant is entitled to an up to three ( 3) minute rebuttal, if desired, of any
comments previously made at the hearing.

7.       The testimony portion of the appeal hearing is closed and the Town Council will begin
deliberations on the appeal.  There will be no more applicant, appellant, or public

testimony accepted unless requested by the Town Council.

8.       If, following deliberation, the Town Council is prepared to make a decision on the appeal,
it will direct Town staff to return with a draft resolution setting forth the decision, and the
findings upon which it is based, for consideration at a future Town Council meetin .  The



decision of the Town Council is not final until the resolution is adopted. Alternatively, if
the Town Council is not prepared to make a decision on the appeal, it may:

a)      Continue the appeal to a future date;

b)      Remand the item to the review authority from which it was appealed for further
hearing, review and action, with a specific description of the outstanding and
unresolved issues and appropriate direction thereon; or

c)      Refer the item to another review authority for its review and recommendations
prior to further Town Council consideration.

9.       Following a final decision by the Town Council, Town staff will promptly mail a Notice
of Decision to the applicant and appellant.

RECONSIDERATION

If, after the Town Council has voted to direct staff to prepare a resolution of decision, significant

new information comes to light, which information was previously unknown or could not have
been presented at the appeal hearing due to circumstances beyond the parties' control and not due
to a lack of diligence, the Town Council may entertain a motion to reconsider its direction to
prepare a resolution of decision.  Any such motion to reconsider must be made prior to adoption
of the resolution of decision, and the motion must be made by a Councilmember who voted on
the prevailing side in the vote sought to be reconsidered. Any Councilmember may second the
motion.  The Town Council may consider and vote on the motion to reconsider at that time, and
if the motion carries, the matter shall be placed on a future agenda for further notice and hearing.

SCHEDULING OFAPPEALS

1.  The Town' s policy is to schedule and hear appeals in an expeditious manner. Appeals
will generally be heard at the first regular Town Council meeting that is at least fifteen

15) days after close of the appeal period. At the sole discretion of the Town Manager,

the Town may schedule the appeal for a subsequent Town Council meeting based on the
complexity of the matter, availability of key Town staff members and Councilmembers,
agenda availability, or unusual circumstances.  Town staff will make reasonable efforts to
establish the hearing date for the appeal within three ( 3) working days of the close of the
appeal period.  The Town Clerk, in coordination with appropriate Town staff, will

promptly advise all parties to the appeal of the selected hearing date.

2.  The Town Manager will grant requests for continuances from the date established above

in the event that all parties to the appeal agree in writing to a date specific for the
continuance and that date is deemed acceptable by the Town Manager.

3.  Attendance of parties to an appeal at the hearing is desired, but not required.  The Town
Council will consider written comments or representation by others in lieu of personal
appearance.

STORYPOLES

For appeals where story poles were erected for review of the original decision being appealed, a
story pole representation shall be required for the Town Council' s appeal review process, as
follows:     EXHIBIT NO. P.   3 cp 4



1.       A story pole plan showing the poles to be connected, including location and elevations of
poles and connections, shall be submitted, reviewed, and accepted as adequate by
Planning Division Staff prior to installation of the poles and connections.

2. Critical story poles, as determined by Staff, must be connected by means of ribbons,
caution tape, rope or other similar and highly visible materials clearly discernable from a
distance of at least three-hundred ( 300) feet in clear weather, to illustrate the dimensions

and configurations of the proposed construction.

3. Story poles and connecting materials must be installed at least ten Q 0) dqys prior to the
date of the appeal hearing before the Town Council.

4.       Failure to install the poles and materials in a timely manner may result in continuance of
the public hearing date.

5. Story poles must be removed no later than fourteen( 14) days after the date of final
decision by the Town Council.

APPLICABILITY

This policy, while primarily written for use by the Town Council, is intended to apply to the
extent practicable to Town decision-making bodies, other than the Town Council, which may
hear appeals from time to time. Be advised that certain types of appeals, such as appeals of staff-

level design review application decisions to the Design Review Board, may have different
deadlines for filing of the appeal than the ten ( 10) calendar days specified above.

PASSED AND ADOPTED at a regular meeting of the Town Council of the Town
of Tiburon on March 17, 2010, by the following vote:

AYES:    COUNCILMEMBERS:    Collins, Fraser, Fredericks & O' Donnell

NOES:    COUNCILMEMBERS:    None

ABSENT:  COUNCILMEMBERS:  Slavitz

RICHARD COLLINS, MAYOR

TOWN OF TIBURON

ATTEST:

DIANE CRANE IACOPI, TOWN CLERK
EXHIBIT NO
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JAN 12 2016
D

PLANNING DIVISION

TOWN OF TIBURON

LAND DEVELOPMENT APPLICATION

TYPE OF APPLICATION

o Conditional Use Permit o Design Review( DRB) o Tentative Subdivision Map
o Precise Development Plan o Design Review( Staff Level) o Final Subdivision Map
o Secondary Dwelling Unit o Variance( s)       o Parcel Map

Zoning Text Amendment o Floor Area Exception o Lot Line Adjustment

o Rezoning or Prezoning o Tidelands Permit o Condominium Use Permit

o General Plan Amendment o Sign Permit o Certificate of Compliance

o Change of Address cX Tree Permit o Other

APPLICANT REQUIRED INFORMATION

SITE ADDRESS:    Public Right ofWay adjacent to 150 Avenida Miraflores. PROPERTY SIZE:

PARCEL NUMBER:   adjacent to APN 039- 111- 09 ZONING:  120 - 2

PROPERTY OWNER:     Town of Tiburon

MAILING ADDRESS:      1505 Tiburon Boulevard, Tiburon, CA 94920

PHONE/FAX NUMBER:    415- 435- 7390 E-MAIL:

APPLICANT (Other than Property Owner):    Firuze Hariri

MAILING ADDRESS:       163 Avenida Miraflores, Tiburon

PHONE/FAX NUMBER: E-MAIL:

ARCHITECT/DESIGNER/ENGINEER

MAILING ADDRESS:

PHONE/FAX NUMBER: E-MAIL:

Please indicate with an asterisk(*) persons to whom Town correspondence should be sent.

BRIEF DESCRIPTION OF PROPOSED PROJECT (attach separate sheet ifneeded):
Seeking permission to remove and/ or trim the five trees located in the public right of way of Avenida Miraflores adjacent to 150
Avenida Miraflores as highlighted in the partial survey attached hereto as Exhibit A to restore the historic views of the
Applicant from 163 Avenida Miraflores.

I, the undersigned owner( or authorized agent) of the property herein described, hereby make application
for approval of the plans submitted and made a part of this application in accordance with the provisions

of the Town Municipal Code, and I hereby certify that the information given is true and correct to the best
of my knowledge and belief.

EXHIBIT ISO.



I understand that the requested approval is for my benefit ( or that of my principal).  Therefore, if the

Town grants the approval, with or without conditions, and that action is challenged by a third party, I will
be responsible for defending against this challenge. I therefore agree to accept this responsibility for
defense at the request of the Town and also agree to defend, indemnify and hold the Town harmless from
any costs, claims or liabilities arising from the approval, including, without limitation, any award of
attorney' s fees that might resylt from the third party challenge.

Signature:     Date:     

Ifother than owner, must have an authorization letter from the owner or evidence ofde facto control
ofthe property or premisesfor purposes offiling this application

DO NOT WRITE BELOW THIS LINE

DEPARTMENTAL PROCESSING INFORMATION
Aota No. 772otG 4oI GP Designation Fee Deposal      $

a     ,

Date Rccei ed. l/ lzjj, Re'ceaved By L Recei t#  i2 5Z Z.
Date deemed' CoMp,,ete 2 7. jb

AchngBody.      Action:    A'   a1    Dat77eklx  `

Condifio ns of ASgrovalar Comments: '       Resolution or Ordinance,";#    J.

NOTICE TO APPLICANTS

Pursuant to California Government Code Section 65945, applicants may request to receive notice from
the Town of Tiburon of any general ( non-parcel- specific), proposals to adopt or amend the General Plan,

Zoning Ordinance, Specific Plans, or an ordinance affecting building or grading permits.

If you wish to receive such notice, then you may make a written request to the Director of Community
Development to be included on a mailing list for such purposes, and must specify which types of
proposals you wish to receive notice upon.  The written request must also specify the length of time you
wish to receive such notices ( s), and you must provide to the Town a supply of stamped, self-addressed
envelopes to facilitate notification.  Applicants shall be responsible for maintaining the supply of such
envelopes to the Town for the duration of the time period requested for receiving such notices.

The notice will also provide the status of the proposal and the date of any public hearings thereon which
have been set.   The Town will determine whether a proposal is reasonably related to your pending
application, and send the notice on that basis.

Such notice shall be updated at least every six weeks unless there is no change to the contents of the
notice that would reasonably affect your application.

Requests should be mailed to:
Town of Tiburon

Community Development Department
Planning Division

1505 Tiburon Boulevard

Tiburon, CA 94920

415) 435-7390( Tel) ( 415) 435-2438(Fax)

www.ci.tiburon.ca.us

S.OanningTormsCurrent Formsitree permit applicationfortm.doe
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E:z TOWN OF TIBURON

OMMUNITY DEVELOPMENT DEPARTMENT

1505 Tiburon Boulevard

Tiburon, CA 94920

Planning Division (415) 435- 7390 (T) ( 415) 435-2438 ( F)

www.ci.tiburon.ca.us

TREE PERMIT APPLICATION

Address:  Public Right of Way on Avenida Miraflores adjacent to 150 Avenida Miraflores

Assessor's Parcel Number:       039- 111- 09 Zoning:  901-

Number of trees to be removed:      Five( 5)

Italian Stone Pine( 1), Eucalyptus Ficifolia( 2), Melaleuca Quir.( 3), Cotoneaster( 5), and Privet( 6)

Species of trees:   ( Numbers) refer to those shown on Exhibit A attached hereto showing the location of
saRI trees on Me partial survey of Me public ri-ght of way and 150 Avenida Miraflores.

Size of trees (circumference in inches):

Reasons for trees to be removed or altered:
See Attached.

Attach a completed Land Development Application Form and site plan along with
separate sheets as necessary)

Applicant has requested that the Clocks either remove or trim these trees so that they do not unreasonably interefer
with her historic views. The Clocks have refused to trim or remove these trees.

Office Use Only

File Number:   i12EF—ZX 6"4 a I

Date Received:   1l2/ ZOI12

EXHIBIT NO.   



Tree Permit Application

Town Property adjacent to 150 Avenida Miraflores
Reasons for trees to be removed or altered:

Applicant, Firuze Hariri, asserts that the trees identified in this permit application that impair her

historic views from her property located at 163 Avenida Miraflores are located within the Town of
Tiburon right of way of Avenida Miraflores adjacent to 150 Avenida Miraflores that is owned by
Edwin and Nancy Clock. Applicant has either owned or occupied 163 Avenida Miraflores since
1979. Applicant asserts that prior to the major remodel of 150 Avenida Miraflores by the Clocks in
or about 1983, there were no trees or vegetation, aside from ice plant and native grasses located on

the Town of Tiburon's right of way.

Applicant, is informed and believes that, some time subsequent to 1983, the Clocks' or their agents

planted the now existing trees and vegetation on Town property that unreasonably obstruct the
Applicant's historic views as provided for in Chapter 15- 4 of the Tiburon Municipal Code. Applicant

is further informed and believes that the neither the Clocks nor any other person or entity, at any
time since 1983, applied for a permit to plan the trees and vegetation that are subject of this

application in the Town's property as required by Chapter 15A-3c of the Tiburon Municipal Code.
In addition, at least three of the trees in question con be considered " undesirable" and, therefore, no

permit would likely have been granted even if application had been made. In the Deposition of
Edwin Clock taken in Marin Superior Court Case No. CIV 1402371 Hariri v Clock Mr. Clock admits

to planting some of the trees in question and confirms that he never sought nor obtained any permit
to plant any trees or vegetation on the Town's property.

Applicant requests that she be allowed to remove the two ( 2) trees identified in this application,

whose trunk circumference at 24 inches above grade exceeds 20 inches,  that were planted

subsequent to 1983 on Town property without a permit to restore the views from her primary living
spaces. In the alternative, Applicant requests permission to prune as needed on an ongoing basis any

trees allowed to remain. However, trimming without complete removal will not be sufficient to
restore Applicant' s views as provided for in Chapter 15- 4 of the Tiburon Municipal Code.

Moreover, trimming will necessitate the creation of an ongoing duty upon Applicant and the Town
from annual applications for permission to trim and the associated costs.  For these reasons,

Applicant believes that removal is the only course of action to achieve full remediation of her views
while lessening the burden on both Applicant and the Town that may be created if only trimming is
allowed.

EXHIBIT No.
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Applicant encloses the following exhibits in support:

Exhibit A Trunk Circumferences of each Tree

Exhibit B Partial survey of 150 Avenida Miraflores prepared by ILS Associates that
evidences the boundary between the Clocks' property and the Town's and
the location, type, and size of the two (2) trees that this application seeks

to remove from Town property.

Exhibit C Photographs taken prior to the Clock remodel in 1983 that shows only ice
plant and native grasses located in the Town of Tiburon right of way; and

Exhibit D Copy of Landscape Plan on file in the Town of Tiburon official records
from Clock 1983 Remodel that evidences that the Town of 'Tiburon

property adjacent to the Clock property (150 Avenida Miraflores) has only
existing ice plant and native grasses;"

Exhibit E Photograph of Clock Property ( 150 Avenida Miraflores) in 2002 that
shows unobstructed view above " berm;"

Exhibit F Photograph of current height of trees and vegetation on Town of

Tiburon property as viewed from 163 Avenida Miraflores;

Exhibit G___-Deposition Testimony of_Edwa.rd_Clock admitting to planting some,,
though not all, of the offending trees/ vegetation; and

Exhibit H Letter from Bonapart & associates to Clocks providing legal bases for
removal.

EXHIBIT NO.
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1 Q.  Do you know whether she was still alive? s:,.   1 Q.   From?

2 A.  She was older than I was.  So I hope she' s ci_1* 40 2 A.  Her office.

3 still alive, but I don' t know.   3s: x 3 T2-  ' Antl when„`liid you_planfi 3.t m: n:,.

4 Q.  Do you know when she left the employ of the 4*ks,   4 A v̀ S» the ` g05 I.#Rink bgfore we Alar tetl th ty   .:) 2: n

s Town of Tiburon?

6 A.  No.     3.: 0 6 t4R CORtfOVJ(,  The' nswer; sacs in th :.zi§?Rai;       .):)>:).

7 Have you got that document that Al gave you vii%it 7 t}1E WITNf55 Sort:   n: 3.

s this morning, 2884 inspection, building inspection?  I ki6s l a ta5 BbtfAPART.  Qy Qnd I m`'assyn2ng since 3t    . 2: 3>: u

9 might be able to remember her name if you show me that.   .,: 3.: v 9 ' Was„ plaistesl, in. th- 19 8s    , Gasrl, t,,on anyyYandSStiE     .,:»: n

10 Q.  Here is a copy of all of the documents you      .). 3.: n e pSap tha= hdd bee -- submittii to the.;Tottn;?= 02„ 2

11 produced today other than the full-sized versions.

12 A.  Okay.   n.>b.   32`      Q•  Cnrrett iT'1 32s

13 Reviewing document.)  I can' t read this a 13 A.'  ' 7jf,2 . 15C4rt•',"t,_:       s

14 person' s signature, so it' s not going to help, Y4u ever: iot fy,the' TOWrt# hat'"yop Weil n: 32:..

15 unfortunately,   w: u i5 ` Planning bn plaTit, 3g tht,3talia7j stphe pine',      u: 3.

16 Q Okhy;`'  ; Chkr_e_•s;pan Ia11=aFr. stnr e_pine dacet     ., 0.: a A=  2 tlo(t3fi; knout,,;;  0.:.,

to Ycsur•? fijT y: nn Town; Propert!;..,•     s>  1'Z%     pi hii the` ti3iae you, planted Vit,.: tlij yau_reali3e_ys3t F̀ ., xi are

A<  yea 2:. 2 Ys: were' g1ànt3ng, ii nn prQpPRty othe3y; than Yoarr.;<'oror+

X9 Qr     k. k? e` w+ E erd cot~•,ti', f` < sa St end terrier;    . 2: 32: 02 14A       w:).: a.

32:. 3
zap Q=,  At. wh•a,' j3bin di A>a becdne, awar, 4bafi, t'     .):).:»

7i      r 7l t ss t!xgh t 2:),:..  x< Lta ian<s̀hong P# n'' wAs, P atetl,an pi oplt tY. s% t eJ”. hi!tt'    . 2: 3.:,.

A,  Rage p`. •',”    m3%   A When,  ribtazned; tlg[ Yrerkampef Bs bnfiPa Y. , s' tj

7A Q>  WhY:    s: 3): v 7 3 3U1' vey. ir th8 e l'7y`3 DQ3,,       e,:,.: u

189 lie

I A.  I don' t have it in front of me.  I think that 0): 38: 26 1 Q.  So some guys happen to be driving down the

2 was the date, but I' m not sure.   3: 3.: 2.   2 street, and you flag them down --

3 q.  Whg»,, ya fpytrd,_t3ti't-Ft dm. the C3berkamper si,'rvey;   e): 3.: 2)   3 A.  No, no, no.  They park -- they park along the

S r
th, to_," 7e,,' Yd 9.ah 9 pXtC,# aro?erty wad nbE oP yq,4       rt+seai a street and they do work.  They remove weeds and they

FS pt' ej:;): bt,,;' r s atl, gn TfiWti,,•prapertl!„++1ttt, ; i# ie:ir.   s water certain things and they sweep up trash and pick up  .,:) 9: s.

Py2gr 31iYas , t! tb' t7otiy, tN , Cotptj7 m: 3.:<.   6 rocks and things like that.      

Wg  ' T pe} 1g+31ea ji spQaY4 to Public Wark''s`      .,:) s, u 7 Q.  Okay.  So what was the context of this

8 U@pdrLips  Filecaltsh I„r10.,  lot,  . trnn(nunty cervi[ win    . s: 3e: n s conversation or conversations that you were having with   . s:+.:. 2

S MdP} frCotihk fi;a[l Y, 3a up inf ,,;n{ren 3peLg hgtli, y t x m o#).; p 9 these Public Works individuals who happen to be

9, d8gdi asstpUt leader, Brad" so  , bimp inkts,•;them ui'i.s 1e A.  At that time -- yeah.  As I recall, they were   .,:,.:..

ae,,tak #9shl tom Mime
toe

Yimc and told tt3e@, fliers   .,:.::.   11 painting one of the curbs red.  And they were there for   . 2:..: v

theheseeeshaty,pre fha ar ,•tln,yoUr right>of iii.te!   12 a few hours painting the curb red right in front of      . 2:,.: v

i' 3 wap; They sa;d, il'It,S,_-net, pu)"- prbp rt -.  St' s, a; might,   s 3 o.  13 those trees that are on the Francisco Vista Court side   .):..: u

1 of wd T,13e ten @r, t make t11at d ti.ne 3an, VOW s.) yu:•  14 of our property.

aii>H 15 Q.  Okay.  So guys working for the Public Works

sbr ft,ygah, I,d; 8cU552d W1'th theiq,_ anal they mins is Department were out painting the curb red, and you       . 2: 4.: n5

17 tlidn,   ar  ' a_t.';a11„ 7hg,y`' aida„__It ios?k5` great' : Je tl;g4sYs;  27 happened to engage in conversation.

tB 1:r 5h'<oQre ne ghbi2rs rroul a S1h Shy=.,      y=s; ri 1H A.  M- hm.  I was working at that time 1n the yard,   w:,.: 39

s5_:     t1,  Qkay„„;.  Wha. auere,.the b ople ld Pupl3c WAs' ks with 9!. n'  19 so I saw them.   2:..:. 2

s h0ar' y4u hat tFius2 dsKtsiofis„ regarsiing' jlaratingthe    .): 3.: 22 xe Q.  AAd, Ybu.-tiougbt- yp the_siti7ett, cf the 2axt':   .2: a:,2

1ta, an s1iPtl a# ine '     s: 3.: 32 3i= stone. p1nR, bt?iTg i.$the i?3'ght o F̀_w3yf`    2: a.:..

22 A.  They don' t wear name tags.  They drive around    .,.).:, 3 Vii;      At taf, al , tdose trggs teing tri thc+ r3 gi# nf.)Ndy    .,:..: u

23 in pairs in white pickup trucks.  There are a bunch of

24 them.  I don' t know their names.  This was 15, 18 years   .): 3.: e,  ld Q:`  : 35nd_ b. 2} fi0. e:, trEe5  ”# ell 1AE Li} at } ot1` 1 2 e2:. o: s2

2s ago.

111 112
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I A.  Well, one would have to look at the survey to 0x:. 6: 55 1 A.  Well, maybe the progression.

2 be precise.  But it' s at least the three melaleuca and 6x:.,: 67 2 Q.  Okay.

3 the Italian stone pine tree and the privet and -- I can n: m: u6 3 A.   I obtained the survey In the early mem.  At ax:. x: x.

4 never think of the name of the red berry tree.  We used n:«: u 4 that point, for the first time, we realize that there Ox:. x: x6

s to call it a Christmas tree.  Those five or six.  0x:. x: 6 s was a right of way on which a number of trees existed,    Qx: 42: x0

6 Q.   Cotoneaster?    BI: 4l: T1 6 including the Italian stone pine tree.  So when I talked

7 A.   Is that what it is, the one with the red 0x:. x: ss i to the Public Works folks, at that point, I realized for

a berries?  Okay.  0,: 4,: 5 a the first time that these trees were on their right of 0x: 4::, 1

9 Q.   The one right next to the privet?       Q, u:, S 9 way, and I mentioned it.  But as I said before, we

10 A.  Yeah.  1e didn' t plant any of them other than the Italian stone

11 Q.   That' s a cotoneaster.    Ox:,,:,,  11 pine tree.

12 A.  Okay.  12 Q.  Now, earlier, when I asked you to point out the 0,: 42:«

13 Q.  And the red- flowering gum eucalyptus?   0,: 4x: x,  13 landscaping that existed when you bought the property,    0x:. x: 41

14 A.   That was later planted.  Q,. u: n 14 you didn' t mention the melaleuca, the cotoneaster, the

1s Q.   Okay.  But all of the trees you just mentioned 0x: 41:,,  1s privet or the red- flowering gum eucalyptus.      0,. 4x: 55

16 were planted by you and Nancy?    01: 4x: 4.  16 A.   I thought I did.  I recall saying that. 0,:. 2: s>

17 A.  No, none of them were planted by Nancy and me w:«:«  12 MR. CORDOVA:  Also, the question was directed 0x:.,: 00

16 except for the Italian stone pine tree.  They were all n:m: 46 10 to the Clock property, not the Town property.  So I 0x: 4,: 0,

19 there when we bought the house.   m: 4x; 40 19 don' t recall you asking specifically about landscaping    -. 1-

20 Q.  I misunderstood.  I thought when you were 6x:4,: 5,  20 that existed on the Town property.       0x: 43: H

21 talking with the Public Works people about having 6x: 4,: 54 21 THE WITNESS:  It would be in the record,  But I  -- u

22 planted the Italian stone pine and them telling you how u:.: v 22 do remember saying that to you.

23 they wish more people would do that, you then listed all W4:  2 23 MS. BONAPART:  Q,t Wheel yqy; pul!{t oat that the ax al it

24 these other trees and plants in the right of way that 0,: 4,: 06 2b? ita# an Sane pl( #?aa# an: Tglyrr ptpp;Fty`_jhxXtL p iiia Qx: u a6

25 you planted,  But maybe I misunderstood you?      0,: 41: x0 2f' ypiir orrta% i2lryo app7 , retroaGlaYe1t a 7prin3t) s 0,: 4,:.

1 A     , tiLCa7u ti'J'a5R t :..,,;xo"      0,.. x. 40 1 \ vhateXer}?fie W.[# tes:     0x:. 5: 0.

2 mgty pagtic l aw-rg,Tson tit!Y n4 0,..,: 45 ii fl:   Mo, ar 4L 1?ersoR in puTs 3c,  rks<+i! a 8 yesYwi 4-

3 A<  R r...ap. r` er For... he mit tZ;; pI trh. hy:=.tree,  sas, K 3- a l th.,s_,zfif+7 l zoli?z 0,:.,: x1

p   ^<. hao; pnk5rt11 N ai' reg ired by khe lawn'       Ox:«:, x A, i duneleAmber,}j ria      0x: 4:: xx

s Q.    _ lFyout,.t elef th  , a. P mi2: 13 ltbT rEgttih? 1 uW 5 Q fivM zlSdQhrfi!i   ' xole . t?P'    01: 45: x0

a d,:R3a t?egs on TOMn` fi URrti?;3 0,:«:«  A dais i#.s1t}?   4-

7 g  U tkn'ohny

aQzYo714just pn t oho. WBS 9t h atfi'e+      Qx:«: x0 A.  Because it was an issue in the mediation that w:.:

g-     J k,  l slpnt, knowa, onp Wad. p1R, the othCa

9Ot; 135:    0,:«: n 9 these trees were exempt trees from the Tiburon 0x: 45:, 6

Y h 1+Er, Ei?d , 1qr Sri, al3y, CWfyQFsaGry;_S to had,,wtth,P61f     «. x0 10 ordinances.  And the whole issue, which I think you

SPrk    e ex:«: xx i1 raised, was we would like to apply to cut them down or 0n45:, 6

Q2:  Wypii`"ue h8 . cotiV Wsat bn§, kJ kF7 ex:«: n 12 prune them or something, but we' re going to need the u:.

713 t eprgseha i,',rles_  ' vi t.  l'br; u` t13, 1!bCs. lP1't!AVR 0+:«: u 13 towns approval and possibly yours.

Y4 MOfr{I#Tigrthe pTgtl iltg" s thTi T 33 n 5t4 Pini; h E"   0x:«:, e 14 So I wanted to follow up on that line of 0x: 45: 47

15 f0A Ir5aE 7u+s in f#ie sire f?'       ex:«:,:  is thinking and find out what the town' s position was,       Qx:. S: w

i M<  Fri13tiG ng follow R$_ the metlxat3Ttn,_ I„bplleYe Mteesov 16 Q.  And you told the Town that you were the one who m: 45;.

7 it 1aasy iYi, atiilary, yes;> , 4e, had'„ I h  : by#h a 0,:«: 42 17 planted the Italian stone pine tree, and they said,

7)i' 1F2Rk:%fg' hil, C4}lyersat. CKS with;;i'oim off3C=DIY  ( Nle Gasp  + x: a:o 20  " That' s perfectly- fine with us.  We don' t care.  You n:4s: 50

19 don' t need a permit"?    0x. 6: 0x

39=  7l[0: ot xpr one; aa5 svrtiefhn, else: Z, Can,_'t-      0,: a: 5,  2e A.  Well, that was a conversation I had in the

7a reme hUgP whfch tlepartel4tit h ya _-actually:5# rt 90# fi iii 0,:«:, s 21 early 2000s, not 2014 or 2015, no.  It was just, all of

Efiym. toi#1kt tFiai the as[ t,_c it)tt w;glante >      0,.«: 57 22 these trees on your property.  I didn' t mention them by 01. 4.. x.

Thgy,,,y      = going {_ spend bn$ m 3eY   : tl anything 0,:. 5: 0.  23 name, maybe.

Xa abouk, it pecause it,wa5n'' t in. tfie'ir b4dgeC;t la; i 24 Q.  19kay. 50- to thisdgi ,` h 3Ve, ygu, told, anYQhktt siu& fi

3-  AS+d Vis::far as,;they luere: cpncenngd5, we coirld tlo 0,:. 5: 0,  5: the Town of T purvhs that j6i1 yip  , tN one mho plartteil    .+:«:»
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1 # h4 It'dizan sone Ainet;  93:+ 8: x9 1 them `'-.  g:Q: 33

2r llisd they` said_ .. did„ i Arotdbly gave, the name's Bi:+ x: u

3`     Q Whet;.    93:+ e: u 3 ' uf' tffose; traes,_,I+gs, this, s a, lengtfiY Phone 83:. x: 3.

A'      A  I told you,, in' early 1sY the„{ Raple wkio`.were: 3ti,+. ceu a• eonversatsn tba'° Y, i*?d llnd . . w Itis pkwy; We rg nu'  83: n:3x

W

painting the, cU b.. red_2n: front of sthe tree'_,;;    B+:< B: x si ' going, m tld,, ln, th#rig abnuk it SJg.. dgn, fi haye:, bpdget 4; W4

6Q.  Okay.  Besides the workers painting the curb,    -- a 5. Cb„ fake- tare off;, his q treNs,_ We he- gldd you` Ce prun};ig svmta

7 have you told any Town official that you planted a tree  —: 33 7Y SthRW arui akS'ng' i'n. a of th 1p-;   83:< x: aB

e on the town' s property?  82:+ n: 3s 6 Q.  Okdy 1liib dad you::haYe this lengthji 82:. x:«

9 A.  I don' t think so.  Because they said they n 9 tonversatur with=      9... 92

1e didn' t care.     93:. 8:«  is A.=  SYau due#; asked me I said.  can ti emember<M3s  :.< x. sx

11 Q.   Because the guys painting the curb said they 83:« s 13'  jisE'   83.. x. 5.

12 didn' t care.     o<:«:.+  i:2?     2tcay iJf:af depa tnent war;h¢,1n:?       e,:+ x: s•

13 A.   No.  The people later and this year after the 83:+,: 9 13i Q Tne xr,Ftth p?oP.le has, iri,i?tfifi Woak3 Vitt:     83:. x: 59

is mediation, they' re the ones who said that. 93:+ 9355 Sd pthett Was. in a d# F,'FeTexIL„ dgparkmRnt_`i':     m:«: a

is Q.  After you told them that you planted the 8:+ 6: 56 15 Q.  What department? 83:. 8: 83

is Italian stone pine, they said, " We don' t care that you 83:, x: w 16 A.  Don' t remember.  Don' t remember.  It' s

17 planted a tree on public property"?      u:o:9x 17 Q.  Planning, building, city council?       83:. 8: 38

16 A.   It wasn' t quite that way. 93:+ x: 9.  16 MR. CORDOVA*  Counsel, if he testified he 83:. 8: 35

19 Q.  Okay.  Tell me how it was.      4i0i"  1s doesn' t remember, he doesn' t remember.

29 A.    t(13n} C Y a17-.epGy did:  DUt. Z 17, tsay' it dgaln i'  R1:, Z'41 20 MS. BONAPART:  I' m just trying to jog his

s@i t' " Y. the>i+aYs we;=hatie' C9vered'.t7at there acre a: u'• su 21 memory.

ri114!bkn; o tT!ee{;} r thQ, right of_ .dy that 1vg, have planted bt;, a`.  22 THE WITNESS:  I would tell you if I remembered,  92: 1—

gd. 7Aa3il#axabd Y ar 3rr Yeei s    . eXtuse mel; not planted n ii6;  23 but I don' t.     w: ae: x3

zsf: and, Y i 3_Rined>  ,Yn oint;, casess. re didn t:P? ant, tl:ep,    ++` vsv 24 M5.. B9NA}: 4R' f_      q aY.  Sevcr aS bFY41h';       92,«.;

r

7:'a e" inh? i.' tAe n 8at; bne, tasri Qr two;' we pldii#el:   e3:, x: x,  a*` ` etrrespohd.@nc Lm r ignedi i?'1fi3p1, cunv2rsa Qr s W,1#FP Deli' B3:< e: xB

117

I- Wa#{ qtk;:  SlabOan Watlus?    83:«: 38 1 A.  Yes.  M- hm.     B3: ae: x

2 Ars NoY Bl:«: 32 2 Q.  Sa wTtdrr: YbdplaiLed the, lRd flilep;$t1? E 8.. 9. 3.

W   
a 8x:«: 335 ycalyPt[is iri the;Tgt+t+ai:may, Yoy Juiew, Y§ u w.arg:     YY

A+>  Flk4'aUs I know„ ban F1atY`oUS 82:, 9: 33 X: plantiP$;` a ogh7',Oy 1Y. PP? Ys4 B3: a9: 39

JSa i' 41RPs 1> prurt tdl?irigpla5lted, a tree. ori- T,iburwn>'towirt^  93:« xx s C1>;  but yhtz- t bugfi3 a G;. aultl. bd aka> 1a cause_t1    83:+ 9:. 3

P!' aP.€ftY; 83.. 8.. 8 ta 3 n sEonir P nC? iitlie t::eetp to l a prObI.[; x 83:. 9:. 9

gi A°  No,.  oY tha# I eeaall;  93:«:..   9=     A 9Ae,: hart eVet. laid nbfi do tt. 9x:, 9:+ 7

9 Q=  t,ftfioµ; you said:,you. dspri' t plantEfie ex:«:, 3 Q   [ 7ka '

710: r¢d3oweP,Pgrgua eucalyptus hQtdoyou,;kaou who; did2    .,:«: s:   Ac   , ul_#he, tdwn, s. uP. tiler` vel _. day:      83:. 9:. 9

I,> f Ianted, i::      83:. 8: 83 ti { rd4tc 1.  driving' ara'uh{i'     83:. 9: 83

az;   h„ 7fi; PrtY , Clkay,  Sn„ Ya1j AlantQd, tfie;       83:. 9: 83 iX=   bu ybtY; aver hnYjafxred ar{ drfftta .:  at..S pu:    83:. 9: 93

d3 Stall fi'. tahl' jrli5e Y;  San#eci.,the. xed: sfJower3ng;<gum 8,:. 9: 8:   Rlan ed a`1adrF 4 lerihb'.gQ', euca yp 4s o f tf E%  83:. 9: 58

Q#: 04lypius:: 4dnTkci'      83.      1 } iro$eltYr__`o} he1 iPl,tll  $ 1? S PaClkfhg the;&11b' 83: 89:: 9

1 Ae  luctk:: kiu_cTt lot: , Yes`  83:+ 9: 93 13;      lFit`  No4 3rii; e.:sFly, it61S`,y,; F& li`'(Ar1[ig, ot r<weiiiotti=>1.'  93: w:93

e
9359:«sc;      i j Ukay.;; nnvwas;# hat?t̀ 83:. 9: 89 16i tai, YntiIthadt}o e fi+orcnnVe sati r; andyas,:: I

APPoxma#alY.?sx years<'aga.  We; pSan#ed six o 83:«: 337' mgnfiibhel the tT ee3 by hone':     93: 50: 13

Okay So°yo]U' meat”3oned..ihe-.;'i-aliap; trtnp p n3 93: 38• n

fikay 3• Tn. talit ng, about: the ong' in the, fght   83:, 9: 38 le) ADti3 wA3: 1d, Y.bd. a3? tbg 5ca1'YAtys s 92: 59: 35

93:+ 9: u 29 A.  A red coral flowering eucalyptus.  I gave the m: 59: n

21 A.  Right.  Mrs. Hariri can' t see the other five,    83:+ 9: 1 21 Latin name.      93: 58: 28

22 so she wouldn' t know.  But that' s the one that' s in the 83: 49x.  22 Hold on a minute.  I don' t speak Latin. 83: 59: x2

23 right of way.    9.-. 9. 33 23 Q.  Okay.  You brought a book with you?     82: 58: 3+

24 Q.  Okay.  And six years ago was after the B3:+ 9x7 24 A.  This is the official Sunset Western Garden 92: u: 38

25 oberkamper survey; right? 83:. 8: 32 25 Book
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I Q.  Okay.   ata 4s 1 Q.  Dnyouu tl 3pk, there:;S anything Yn the:-ordinance  ., 4z rr;

2 A.   -- that' s mentioned in the ordinances of the 8, 56: 4 aM"' 11-i 0

3 Town of Tiburon. 01:- 42 3 pia t3ng' indeslrati a spe€SS's oFr 7owr proper};y?   0:5245

4 Q.  When did you get this book?     61: se: n 4 MR. CORDOVA:  Objection.  Calls for a legal 61: 5Lu

s A.   lust one second. 1—    s conclusion.  Argumentative the way it' s worded.  And 9, 5259

6 Reviewing document,)  It' s called 61: 5,: 31 6 it' s calling for opinion testimony.      n52: 3s

7 eucalyptus -- I' ll spell the second name, 953: 26 7 MS, BONAPART:  Q.  Was your answer yes? 9,: w:, 6

8 f- i-c- i- f-o- l-i- a.       61: 51:: 6 a MR. CORDOVA:  I' m going to instruct the witness

9 Q.  Eucalyptus ficifolia.   a: s,: 6 9 not to answer that question.  He' s here as a percipient n:n: 36

1e A.  Yeah, that' s it. 6,: 53:, 3 1e witness, not an expert.  Your question calls for an 9,: 53:• 3

11 Q.  M- hm.  5p when;:you had this eonuehsatipn, W3th'    : 5 § s 11 opinion.

ik ikhe 7pF%mof,izburon, you said, "..By` the i+ay`,. I ve planted: 12 Ms. BONAPART:  Okay.  He just said he was

3q It$:jjan S ong pSne orifi a eucalyptus tifalla;?       u:siv 13 talking with Dan Watrous and Scott Anderson about things 61. 5: 46

3d=     A R# gftt'•  a=sf'ty 14 that were in the ordinance, so I was asking him if he

i5 Antf„they said,' Sounds gOQd# o ts2" 7.     6gs2 1s thought this thing was in the ordinance.  And he said 9, 12: 5:

A'z:  fheyddn, t say anything: like that Teysaid, a1 16 yes.

Y? " ita, iicri tere.rihat you.'plant as; lopg asdyou. eibilltain OitiFS 17 MR. CORDOVA:  Counsel, ifou were to ask himy uszse

B 3t,  t dun  , havg a_,blidget tado,anyXhltf$,wth, it:"     ausi"s 1s what he said, you have the right to ask him what he 93: 53: 55

SY:  And 7 god theopk aboua year a'go d# terryou'   915155 19 said.  Your question was:  Do you have an opinion as to

29  i1gd' tfieaWsu{ agaSh; us e1s, 5>   2e whether the ordinance applies to this particular set of 6, 53: 66

3f Q OWN evar inalhSan, to;pan Natrat2s thgt yoG ii'sS st 21 facts?  That' s an opinion.  And it' s a legal opinion to

x2 DghYe! a guCXl jitAf5 fiir fplzp, ti(c Town proper} y? aril u:  22 boot.

13 A°  No, '! y canye7±s tSons tst3tY2 Dap tilati5bU5, app•,fiSs  ± iszied 23 MS. BONAPART;  Yes.  He' s co- counsel.   61: s3n4

k

ga s#7pQ ViSSfCy Andepst5ri, have 413 ne. ated tothe_ord iEantgs 93si€ a  24 MR. CORDOVA:  And that is not going to be the

5 and;i#at# inhe46 arid':)diai# heyineany 6353: 16 25 subject of this deposition.      63: 63:, 6

121 122

1 MS. BONAPART:  He just associated in as 6:: 53: 39 1 who drafted the ordinance

2 counsel. 9353: 23 2 A.  Different things by different people,   6,. 5.. 3.

3 MR, CORDOVA:  You can ask me legal opinions,     91s3: n 3 Q.  Okay.  I' m just talking about your 61:: 4: 33

4 and I won' t give them to you either.  So if you want to 9,: 5,: 25 4 conversations with Mr. Watrous and Mr. Anderson.

s go back and reread the question, that' s fine.  But my 63: 53: 36 s A.  They claimed that they had drafted them.

6 objection is on the record.  I' m instructing the witness 63: 53: 3:   6 Q.  So Mr. Watrous and Mr. Anderson said, " We,

7 not to answer that.       63: 53: 3.    7 Scott and Dan, drafted the view ordinance"?

a MS. BONAPART:  Q.  Was there any reason you 83: 53: 35 a A.   Pretty much, yeah.

9 thought it would not be relevant to mention to 93: 53: 4:    9 Q.  Were they in the meeting together when they 63: 5.:• 6

1a Mr. Watrous or Mr. Anderson that you had planted two     . 53:.9 10 said this?       e,: waz

11 trees on Town property when discussing with them their 63: 5358 11 A.  No.     61: 5.: 52

12 interpretation of the various ordinances at issue in 61: 53: 54 12 Q.  So Scott said, " Dan and I drafted the 65: 54: 53

13 this lawsuit?    6,. 53. 5.   13 ordinance," and Dan said, " Scott and I drafted the 9,: s•: s6

14 A.  No.     65349 14 ordinance"?

is Q.  Did it just slip your mind?     6354: 63 1s.     A.  Watrous said he drafted it, and Anderson said mss6

16 A.  No, no, no.  My discussion --   63: 54: 63 16 he drafted it.  And Ragghianti said he drafted it. 91: 55: 93

17 THE WITNESS:  You want me to answer?    93; 54: 95 17 Q.  Who do you believe?     e1: ss: ea

is MR. CORDOVA:  That question was argumentative.   m54; 66 19 A.  And my friend Jim Malott said he drafted it,

19 THE WITNESS:  Okay.      61: u:66 19 another architect.  So I' ve got four opinions.    61355: 12

29 MS. BONAPART:  Q.  why didn' t you?      63: 5.: 09 29 Q.  And when you asked their opinions on what m: ss: 26

21 A.  My discussion was limited to the issues of view 61. 54.,,   21 constituted primary living space, what did Mr. Watrous 9, 55: 32

22 obstruction and what is primary living space and who the 93: 5.: 36 22 tell you was his opinion? 6: 55: 3

23 drafters of the ordinances were and the intent behind 63. 54. 33 23 A.  Well, I think both of them answered the same n:ss: 39

24 them.    91:.:::   24 way, and I had

25 Q.  M- hm.  And what were you told with regard to     .,:: a:: 6 25 MR. CORDOVA:  The question was:  What did
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i

BONAPAItT d8SOCIATES
Law and Mediation

Barri Kaplan Bonapart, Esq.     Marina Office Plaza Phone:( 415) 332- 3313
2330 Marinslup Way, Suite 302 Facsimile:( 415) 332- 4603

t
Sausalito, CA 94965

April 1, 2014

i

Nancy and Edwin Clock
150 Avenida Miraflores
Tiburon, CA 94920

Re: View Obstruction Claim ofthe Owner of163 Avenida Miraflores

Dear Mr. and Mrs. Clock:

This firm represents your neighbor, Firuze Hann, regarding the increased obstruction ofher
views by your trees and vegetation. As you know, Ms. Hariri has attempted to enter into good faith
negotiations regarding the problem. Your response has been to label her concerns" unmeritorious and
contrived" As a specialist in tree and view disputes, I have been retained to assist in achieving a long
term resolution to this matter in the hopes of avoiding future discomfort or disagreement.

FACTS

i
Ms. Harm purchased her home in 1979. She lived there continuously until 2003 when she

rented itout: She then moved back approximatelsevenyears ago.  During her tenure, she enjoyed
relatively unobstructed views south and southeast of San:Francisco, Belvedere Island, Alcatraz Island,

t Richardson Bay, Marin Peninsula, and the Golden Gate Bridge. This view added substantially to the
I beauty and value of the property and was the key factor why she purchased her home. Some of these

views are rapidly becoming obstructed from various rooms in her home as a result of the unchecked
growth on your property.

jYou purchased your home a few years after Ms. Hariri. In pursuing approval for a major
remodel ofyour property which changed the building footprint and raised the elevation of the roofline,
you became embroiled in a legal battle with several ofyour neighbors, including the Hariris, and the
Town. As a condition ofwithdrawing an appeal ofyour project' s approval, you agreed to" not install
or maintain any additional landscaping which would further impair any marine views from the real
property located at 163 and 165 Avenida Miraflores, Tiburon, California."

In addition, the landscape plan submitted with your application for design approval shows a
limited number of shrubs and trees with plants designated for maximum allowed heights. The plant
selection and layout appears specifically designed to maintain specific view corridors from the Hariri
residence.

Last year, Ms. Hariri attempted to resolve the matter informally. She provided you with
photographs and an invitation to resolve the matter as neighbors. You responded to her refusing to
address her concerns. You stated as your justification that she had not been the legal owner until
recently following a legal battle with her sister; that none of the landscaping concerns" trees" for
purposes ofthe Town' s view ordinance; that you are in compliance with your planting plans approved

1

Exhibit H



TOWN OF TIBURON

COMMUNITY DEVELOPMENT DEPARTMENT

f ft CIl7 I    1505 Tiburon Boulevard

p l5 U U IS

D Tiburon, CA 94920

JAN 25 2016 Planning Division (415) 435- 7390 (T) ( 415) 435-2438 ( F)

PLANNING DIVISION www.ci.tiburon.ca. us

TREE PERMIT APPLICATION

Address:  Public Right of Way on Avenida Miraflores adjacent to 150 Avenida Miraflores

Assessor's Parcel Number:       039- 111- 09 Zoning:

Number of trees to be removed: Two: Italian Stone Pine( 1), and Cajeput( Numbers) refer to those

shown on Exhibit B attached hereto showing the location of said trees on the partial survey
Species of trees: _

of the public right of way and 150 Avenida Miraflores.   

Size of trees( circumference in inches):  Italian Stone Pine 48.2 inches and Cajeput 32. 1 inches

Reasons for trees to be removed or altered:    See Exhibit A for Reasons for removal

Attach a completed Land Development Application Form and site plan along with
separate sheets as necessary)

Applicant has requested that the Clocks either remove or trim these trees so that they do not unreasonably interefer
with her historic views. The Clocks have refused to trim or remove these trees.

Office Use Only

File Number:

Date Received:  L j?5tj(,

EXHIBIT NO.
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7

MAY n 0 2016 D
TOWN OF TIBURON

PLANNING DIVISION
LAND DEVELOPMENT APPLICATI

TYPE OF APPLICATION

o Conditional Use Permit o Design Review( DRB)  o Tentative Subdivision Map
o Precise Development Plan o Design Review( Staff Level)  o Final Subdivision Map
o Secondary Dwelling Unit o Variance( s)       o Parcel Map
o Zoning Text Amendment o Floor Area Exception o Lot Line Adjustment

o Rezoning or Prezoning o Tidelands Permit o Condominium Use Permit

o General Plan Amendment o Sign Permit o Certificate of Compliance

o Change ofAddressree Permit Otherh njrwp— U)4 5

APPLICANT REQUIRED INFORMATION

SITE ADDRESS:       . 510 A va'w G( A- Cal      'N-Q S PROPERTY SIZE:     • tea    --
PARCEL NUMBER:     3q —   k1—  0 9 ZONING:

PROPERTY OWNER:     C w ivy R•  C .*-.    ,- E NAAA M eA<

MAILING ADDRESS:  fOl eS X10 GiAc o 0—     -}fl
PHONE/FAX NUMBER:

APPLICANT (Other than Property Owner):         ,,  
4"    A 6 pV-g-

MAILING ADDRESS:

PHONE/FAX NUMBER: E-MAIL:

ARCHITECT/DESIGNEWENGINEER Alo-t Q: 1) 1n 1; ems,-, g,

MAILING ADDRESS:

PHONE/FAX NUMBER:  E-MAIL:

Please indicate with an asterisk (*) persons to whom Town correspondence should be sent.

BRIEF DESCRIPTION OF PROPOSED PROJECT (attach separate sheet ifneeded):

p a-   2 CAA.rna m

1, the undersigned owner (or authorized agent) of the property herein described, hereby make application
for approval of the plans submitted and made a part of this application in accordance with the provisions

of the Town Municipal Code, and I hereby certify that the information given is true and correct to the best
of my knowledge and belief.

EXHIBIT NO.     S

P,   i OPT



I understand that the requested approval is for my benefit ( or that of my principal).   Therefore, if the

Town grants the approval, with or without conditions, and that action is challenged by a third party, I will
be responsible for defending against this challenge.  I therefore agree to accept this responsibility for
defense at the request of the Town and also agree to defend, indemnify and hold the Town harmless from
any costs, claims or liabilities arising from the approval, including, without limitation, any award of
attorney' s fees that might result from the third party challenge.

7Signature:       t2 7/ 
F I

Date:

Ifother than owner, must have an authorization letterfrom the owner or evidence of defacto control
of the property or premises forpurposes offiling this application

DO NOT WRITE BELOW THIS LINE

DEPARTMENTAL PROCESSING INFORMATION CTi`)  "
Application No.:   GIP"De"signation Fee Deposit:   5 L

Date Received: 5idt(Zolt Received Byi(.  Receipt;#r( tz{.

Date Deemed Complete:"  ( k, I'   By:,
Acting Body: Action     '- Y. 1 Date:     1
Conditions of Approv Comments:   Resolution or Ordinance #

NOTICE TO APPLICANTS

Pursuant to California Government Code Section 65945, applicants may request to receive notice from
the Town of Tiburon of any general ( non-parcel- specific), proposals to adopt or amend the General Plan,

Zoning Ordinance, Specific Plans, or an ordinance affecting building or grading permits.

If you wish to receive such notice, then you may snake a written request to the Director of Community
Development to be included on a mailing list for such purposes,  and must specify which types of
proposals you wish to receive notice upon.  The written request must also specify the length of time you
wish to receive such notices ( s), and you must provide to the Town a supply of stamped, self-addressed
envelopes to facilitate notification.  Applicants shall be responsible for maintaining the supply of such
envelopes to the Town for the duration of the time period requested for receiving such notices.

The notice will also provide the status of the proposal and the date of any public hearings thereon which
have been set.   The Town will determine whether a proposal is reasonably related to your pending
application, and send the notice on that basis.

Such notice shall be updated at least every six weeks unless there is no change to the contents of the
notice that would reasonably affect your application.

IDIVISIONRequests should be mailed to:     

Town of Tiburon
MAY p

Community Development Department
PLANNING

Planning Division
1505 Tiburon Boulevard

Tiburon, CA 94920 4--,

415) 435-7390 ( Tel) ( 415) 435-2438(Fax) EXHIBIT NO.
vw®v.ci.tiburon.ca.us

l?(     t

S: IPlanningT ormslCurrent Forms lIree permit application form.doe
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E:jREVISED APPLICATION FOR PERMIT TO RETAIN CERTAIN EXISTIN
LANDSCAPING SITUATED AT 150 AVENIDA MIRAFLORES, TIBURON &

INSTALLED PRIOR TO ANY TOWN PERMIT REQUIREMENTS

This Application seeks one or more permits from the Town of Tiburon, pursuant to
Tiburon Municipal Code, Chapter 15A: Trees, Section 15A-3( c).  Although the above-

cited ordinance (hereafter, Tree Ordinance) did not become effective until March 2001 --

and most all of the landscaping in question was planted in 1978- 80 -- we nevertheless

seek the Town's approval to retain and maintain the following flora:

1.  Three ( 3) cotoneaster glaucophyllus, which stand no more than 9. 2 feet in height

see attached Tree Survey performed in January 2016 by Civil Engineer and Licensed
Land Surveyor Lawrence Doyle) with trunk circumferences of 10, 11 and 12 inches,

respectively, when measured at 24 inches above the ground surface.  These three

cotoneaster were planted in 1978-79 as part of the original landscaping of APN 039-
111- 09 by the general contractor (Clarence Whitbeck), the landscape architect (Grant

Giordani), with the approval of the Director of Community Development ( Robert Hanna)
and/or his staff members, and the original owner's representative (Nahid Kasra).  It is

located at the northwestern edge of 150 Avenida Miraflores and is described by The
New Sunset Western Garden Book (

4t" 

edition, 2012) as an " evergreen... 618 feet tall

and-broad,-with gracefully-arching branches clothed in gray-green-foliage  -Dense   -

clusters of white flowers are followed by dark red berries." ( page 267)  Please refer to

the inspection and approval reports filed by Tiburon Building Dept. for all extant
landscaping in 2004 & 2005 and the January 2016 inspection by Deputy-Public Works
Director Joel Brewer, who approved the landscaping planted by us in the Town of
Tiburon' s right of way.

2.  Two (2) lingustrum japonicum, aka privet, which stand no more than 10. 2 feet in

height ( see attached Tree Survey performed in January 2016 by Civil Engineer and
Licensed Land Surveyor Lawrence Doyle)  with a trunk circumference significantly less
than 20 inches when measured at 24 inches above the ground surface. These

lingustrum were also planted in 1978-79 as part of the original landscaping of our
property by general contractor Whitbeck and landscape architect Giordani, with the
approval of Community Development Director Hanna and/or his staff members and the
original owner's representative, Nahid Kasra.  They are also located at the northwest
edge of 150 Avenida Miraflores and described in Sunset Western Garden Book as

evergreen shrubs... to 10- 12 feet tall, 8 feet wide, with dense, compact

habit... Excellent for hedges, screens, and topiary.  With lower limbs pruned off, also
makes an attractive small standard tree." ( page 411)  Please refer to the inspection and

approval reports filed by Tiburon Building Dept. for this landscaping in 2004 & 205 and

the January 2016 inspection by Deputy Public Works Director Joel Brewer, who
approved the landscaping planted by us the Town of Tiburon' s right of way.

EXHIBIT NO,     5-
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3.  Three (3) melaleuca quinquenervia, aka cajeput, whose dimensions, height, and

many other attributes are described in great detail in our prior Memoranda to Tiburon
Planning Department dated March 1, 2016 and April 30, 2016, duplicate copies of which
are attached to this Application for Permit(s).  These likewise were planted in 1978-80

during the original development of 150 Avenida Miraflores by general contractor
Whitbeck and landscape architect Giordan, with the approval of Community
Development Director Hanna and/ or his staff members, and the original owner's
representative, Nahid Kasra.  The three melaleuca are planted at the western edge of

our property, along Francisco Vista Court, with Sunset Western Garden Book noting
that such species make for " good street trees". ( page 439) We note that the residence

directly across the street from ours, at 8 Francisco Vista Court, planted within the last
decade an identical maleleuca quinquenervia that is now approximately 25 feet in
height.  Please refer to inspection and approval reports filed by Tiburon Building Dept. in
2004 & 2005 and also the January 2016 inspection by Deputy Public Works Director
Joel Brewer, who approved the landscaping planted by us in the Town' s right of way.

4.__One_(1)  Italian_Stone_Pine, whose dimensions, height, and many other attributes
are described in great detail in our prior Memoranda to Tiburon Planning Department
dated March 1, 2016 and April 30, 2016, duplicate copies of which are attached to this
Application for Permit(s).  This tree we planted ourselves in the mid- 1990s with the

consent of the only neighbor for which the tree was visible from a primary living area
Mr. and Mrs. Hariri of 163 Avenida Miraflores).  This tree is the source of edible pine

nuts (Sunset Western Garden Book, page 510) enjoyed by several species of birds and
is an excellent source for our state' s depleted numbers of pollinators during the summer
and fall months.  We have ensured that its height not exceed 18 feet at all times over
the last 22 years and will undertake in the future-to maintain a height of no more than

15- 16 feet; it currently stands approximately 16 feet in height as set forth in Mr. Doyle' s
January 2016 Tree Survey.  Please refer to inspection and approval reports filed by
Tiburon Building Dept. in 2004 & 2005 and also the inspection in January 2016 by
Deputy Public Works Director Joel Brewer, who approved the landscaping planted by us
in the Town' s right of way.

For all of the above landscaping, we employ on a regular, quarterly basis the services of
Marin Tree Service of San Rafael; and also the regular services of consulting arborist

Ray Moritz of Urban Forestry Associates of San Rafael.

It is our continuing belief that the maintenance and retention of each of the four (4)
above-described flora advance, conform with, and further the Town' s policy objectives
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set forth in the Tree Ordinance, Section 15A- 1 ( a), ( b) and ( e), as follows:  Shade-

creating and privacy-creating benefits; soil stability, noise buffering, and wind protection
benefits, and can help prevent erosion and debris flow landslides, particularly in the
case of the Italian stone pine.  In addition, ecological importance, visual enhancement,

and residential privacy and quietness are furthered and advanced by the existence of
this beautiful, ecologically-positive and extremely healthy tree that screens both
headlamp and noise pollution for all residents of this neighborhood.  ( Policy

1, subsection (a)).

The Italian stone pine is a " protected tree" as it is a recognized heritage tree and,

as such, deserves to " be provided the permit protection afforded by [Chapter
15A: Trees generally]." ( Policy #2, subsection (b))

Although situated on the Town' s right of way, all four species described above were
planted well prior to the permit requirements enacted for the first time by Town of
Tiburon in the 2001 Tree Ordinance; and, at the time of planting, we believe that our
predecessors and we acted responsibly and in furtherance of "the freedom to determine
the nature of ...private landscaped surroundings." ( Policy# 6, subsection (e))

Respectfully submitted,

EDWIN H. CLOCK NANCY M. CLOCK

May 9, 2016, Revised Filing with Town of Tiburon

Attachments previously delivered to Town of Tiburon on March
1St, 

2016; April
30tH

2016; and May
7tH, 

2016
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150 AVENIDA MIRAFLORES TIBURON CA 94920 A       

June 18, 2016
r

rSro

Daniel Watrous, Planning Manager, Town of Tiburon

1155 Tiburon Boulevard, Tiburon, CA 94920

Dear Mr. Watrous:

Please consider this letter as a first supplement to our Revised Application for Tree
Permit, et al., dated and filed with your office on May 9, 2016.

First, we have reviewed the two ordinances mentioned in your May 24, 2016 letter,
namely those dated 1967 and 1991, and believe that neither has any relevance or
applicability to our Revised Application' s request for the Permits to retain trees and non-
trees planted in the period 1977-80 ( numbered paragraphs 1- 3 of our Application) for

obvious reasons that the plantings of our landscape predated by more than one decade
any applicable Town of Tiburon ordinance.  As you stated, the 1967 ordinance dealt

only with tree removal.

Second, the June 8, 2016 notice that you sent (copy attached) omitted reference to
several of the trees and non- trees for which we seek a Permit, as requested by you,
even though such is not required under any applicable ordinance. For example;   -   

Arborist Ray Moritz of Urban Forestry Associates of San Rafael on April 28, 2016 wrote
an uncontested letter that confirms and documents three (3) separate melaleuca

quinquenervia; and Dr. Moritz's inspection on June 17, 2016 documented at least three
3) separate cotoneaster glaucophyllus and two (2) separate lingustrum japonicum, aka

privet, as stated and explained in our Revised Application dated May 9, 2016.  Dr.

Moritz's written and expert opinion confirming the above will be available within the next
business week and will be made available to the Town of Tiburon.  All such landscaping
is being maintained in excellent health and disease-free, as Dr. Moritz has confirmed.

Third, as relates to the Italian stone pine, we are willing to have same removed at the
sole expense of requesting party, Ms. Hariri, 163 Avenida Miraflores, Tiburon, CA
provided she employs Marin Tree Service of San Rafael, a licensed arborist, and
adheres to all arborist, State of California and other applicable standards as interpreted

by Dr. Moritz.  Our agreement to the removal of the Italian stone pine tree is contingent
upon the Town' s agreement to grant Permits for the above- referenced melaleuca,
cotoneaster, and privets.

Very truly yours,

E a -   ( v ot +   A/-
EDWIN H. CLOCK & NANCY M. CLOCK

EXHIBIT NO.,
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Town of Tiburon

Planning Division (415) 435-7390
www.cLtiburon.ca.us

TREE ORDINANCE

TIBURON MUNICIPAL CODE

CHAPTER 15A:  TREES

Section 15A- 1 Purpose and policy.

Section 15A-2 Definitions.

Section 15A-3 When a permit is required.

Section 15A-4 Exceptions from permit requirement.

Section 15A-5 Application filing and procedure.

Section 15A-6 Application review procedure.

Section 15A-7 Permit issuance.

Section 15A-8 Appeal.

Section 15A-9 Termination of permit.

Section 15A-10 Violation--Penalty.
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Section 15A-1 Purpose and Policy.

The Tiburon General Plan recognizes the importance of trees to the character and beauty
of the Town, and recognizes the role that trees have in advancing the public health, safety
and welfare. The Town has therefore determined that reasonable regulation of the

removal, alteration, and planting of certain trees is necessary to promote the public health,
safety and general welfare of the community. Regulation of trees is based upon the
following general policies:

a) Policy #1. The Town recognizes the scenic importance, shade-creating, and privacy-
creating benefits of trees to the community. The Town also recognizes that trees can
provide soil stability, noise buffering, and wind protection benefits, and can help prevent
erosion and debris flow landslides on the hilly terrain which characterizes most of Tiburon.
The Town of Tiburon greatly values its trees for their ecological importance, visual
enhancement of the community, and their contribution to residential privacy and
quietness.

b) Policy #2. The Town recognizes the special significance of" protected trees" (heritage

trees, oak trees, and dedicated trees), and values the contribution which such trees make

to the beauty and quality of life of Tiburon. Any tree ( including an " undesirable tree") which

has attained the size of trunk to qualify as a " heritage tree," as defined in section 15A-2

will be provided the permit protection afforded by this chapter.

c) Policy #3. The Town recognizes that certain types of trees, because of potential

breakage and fire hazards, or their potential for creating view blockage due to rapid
growth and tall height at maturity, should be prohibited from being planted without special
permission. These trees are referred to as " undesirable trees."

d) Policy #4. The Town recognizes that because of the known benefits of trees,

undeveloped properties and properties capable of further subdivision should be protected

from unregulated removal of trees prior to the approval of development plans. Trees on

such properties should be preserved so that they may be considered for incorporation into
development plans.

e) Policy #5. The Town recognizes that residents in single-family and two-family zones
should have the freedom to determine the nature of their private landscaped surroundings.

In such zones, only the removal or alteration of "protected trees" and the planting of
undesirable trees" shall require permits.

fl Policy #6. The Town recognizes that properties located in zones other than single-

family and two- family residential zones often have special landscaping circumstances,
including commonly-owned or shared areas, and these special circumstances have the
potential to affect significantly larger numbers of persons and properties if unregulated.
Because of the potential for special landscaping circumstances, such properties require
careful regulation. Therefore, all trees on such properties should be subject to reasonable

regulation through the permit process. ( Ord. No. 359 N. S., § 4 ( part); Ord. No. 419 N. S., §

2(A), ( B))

Title IV Current as Amended through Ordinance No. 461 N. S. ( March 2001)    Page 2 of 8
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15A-2 Definitions.

For purposes of this chapter, the following words and phrases shall have the meanings
ascribed to them:

Alteration" means any action which would significantly damage the health or
appearance of any tree, whether by:

1) Cutting of its trunk or branches;

2) Filling or surfacing or changing the drainage of the soil within the drip- line of the tree;
or

3) Performing other damaging acts.

This definition does not include routine pruning and shaping, removal of dead wood, or
other maintenance of a tree ( including a protected tree) to improve its health, facilitate its
growth or maintain its configuration to protect an existing view.

Design Review Board" means the Tiburon Design Review Board or its successor.

Person" means any individual, corporation, partnership, firm or other legal entity,
including the Town.

Planning Director" means the Planning Director of the Town or his designee.

Planting" means the intentional installation or placement of a tree.

Property" means any land or area within the corporate limits of the Town of Tiburon
which is subject to its regulatory authority.

Protected Tree" means any.-

1)

ny:(

1) Heritage Tree, meaning any tree which has a trunk with a circumference exceeding
sixty inches, measured twenty-four inches above the ground level.

2) Oak Tree, including coast live oak, blue oak, California black oak, interior live oak,
canyon live oak, Engelmann oak or valley oak tree.

3) Dedicated Tree, meaning a tree of special significance so designated by resolution of
the Town Council.

Removal" means the elimination, movement, or taking away of any tree from its present
location.

Shrub" means a woody perennial plant smaller than a tree, usually having permanent
stems branching from or near the ground.

Title IV Current as Amended through Ordinance No. 461 N. S. ( March 2001)    Page 3 of 8
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Single-Family Residential Zone" means any property located in a zone for which the
principal use is detached single-family residential. Typically, this means the R- 1, R- 1- BA,
RO or RPD zone as shown on the Tiburon zoning map.

Town Property" means any property owned in fee by the Town of Tiburon, or any
easements, rights- of-way or other similar interests of the Town in property.

Tree" means:

1) A woody perennial plant that has a trunk circumference of twenty inches measured at
twenty-four inches above the ground surface; or

2) A woody perennial plant at least fifteen feet in height that usually, but not necessarily,
has a single trunk.

In applying subsection ( 1) above, for trees with more than one trunk, the circumference

measurement shall be ascertained from a single measurement around the outside

perimeter of all trunks and shall not be calculated as the sum total of the circumferences

of the individual trunks.

References to " tree" shall include the plural. The Planning Director or his designee shall
have reasonable discretion to distinguish between a " tree" and a " shrub" within the

confines of the definitions found in this chapter.

Two-Family Residential Zone" means a property located in a zone for which the
principal use is two-family or duplex residential. Typically, this means the R- 2 zone as
shown on the Tiburon zoning map.

Undesirable Tree" means a Blue Gum Eucalyptus, Monterey Pine, Monterey Cypress,
Coast Redwood, or any other species of tree ( regardless of its height or trunk
circumference) that generally grows more than three feet per year in height and is
capable of reaching a height of over thirty-five feet at maturity. An " undesirable tree"
nevertheless constitutes a " protected tree" if it meets the criteria set forth in that definition.

Tree height at maturity and tree growth rate shall be determined using a recent edition of
the Sunset Western Garden Book. Trees characterized as having a " fast growth" rate in
the Western Garden Book shall be conclusively presumed to grow at least three feet in
height per year. Trees characterized as having a " moderate to fast growth" rate in the
Western Garden Book shall be conclusively presumed to grow less than three feet in
height per year. If the necessary information on height and growth rate is not available in
the Western Garden Book, then other information sources may be substituted in the
reasonable discretion of the Planning Director.

Applicants may submit additional written information from other published sources that
may be used in the Planning Director's reasonable discretion to make necessary
determinations for tree height at maturity and tree growth rate.

Undeveloped Property" means any property which.-

1)

hich:(

1) Is not improved with a primary building ( for example, a dwelling unit or place of
Title IV Current as Amended through Ordinance No. 461 N. S. ( March 2001)    Page 4 of 8
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business); or

2) Is improved with a primary building, but is of sufficient land area that it could be
subdivided. Subdivision potential shall be based upon the minimum lot area requirement
for the zone in which the property is located. ( Refer to Tiburon zoning ordinance for
minimum lot areas in each zone). ( Ord. No. 359 N. S., § 4 ( part); Ord. No. 419 N. S., §

2( C), ( D); Ord. No. 461 N. S., § 3)

15A-3 When a Permit is Required.

The planting, removal or alteration of the following trees is regulated by this chapter and
shall require a permit:

a) Protected Tree. Removal or alteration of any "protected tree" on any property is
prohibited without the prior issuance of a permit.

b) Undesirable Tree. Planting of any "undesirable tree" on any property is prohibited
without the prior issuance of a permit.

c) Town Property. Planting, removal or alteration of any tree on "Town property" is
prohibited without the prior issuance of a permit, except that in cases of Town action on

Town property, only the removal or alteration of a " protected tree" or the planting of an
undesirable tree" shall require a permit.

d) Undeveloped Property. Removal or alteration of any tree on " undeveloped property,"
including property which could be subdivided, is prohibited without the prior issuance of a
permit.

e) Single- Family or Two-Family-Residential Zones. Removal or alteration of any
protected tree" or the planting of any "undesirable tree" is prohibited without the prior

issuance of a permit.

f) All Other Zones. Removal or alteration of any tree located in a zone other than a
single- family residential zone" or a " two-family residential zone" is prohibited without the

prior issuance of a permit. (Ord. No. 359 N. S., § 4 ( part))

15A-4 Exceptions from Permit Requirement.

a) A permit shall not be required under this chapter if the planting, alteration or removal
of a tree has been authorized by a zoning, subdivision or other valid permit issued by the
Town. The burden shall be on the applicant to demonstrate such approval.

b) If personal injury or property damage is imminently threatened, or the fire marshal
declares a tree to be a fire hazard, the chief of police, superintendent of public works,

Planning Director, or Town manager may authorize or order the removal or alteration of a
tree without compliance with other provisions of this chapter. The removal or alteration

carried out in such emergency conditions shall be reported to the Planning Director on the
first business day following the work. (Ord. No. 359 N. S., § 4 ( part))

15A-5 Application Filing and Procedure.
Title IV Current as Amended through Ordinance No. 461 N. S. ( March 2001)    Page 5 of 8
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a) Any person wishing to plant, remove, or alter a tree regulated by this chapter shall
apply in writing to the Planning Director for a permit. Application forms are available in the
planning department. The fee for such application shall be established by resolution of the
Town Council. Applications filed with the Planning Director shall:

1) Identify the property on which the tree is located.

2) Provide a perimeter outline of any existing or proposed buildings on the property.

3) Specify the location of the tree within reasonable accuracy to facilitate easy
identification.

4) State the species of the tree, the approximate height of the tree ( currently and at
eventual maturity), and the circumference of the trunk measured at twenty-four inches
above the ground surface.

5) Furnish a statement of the reason for the request.

6) Provide evidence, in writing, of property owner permission.

b) The Planning Director may require additional information to secure the purposes of
this chapter, including a report by a certified arborist satisfactory to the Town, and/ or a
tree inventory of the subject property, when reasonably necessary to make a final
determination. The cost of any such report or additional information shall be responsibility
of the applicant. (Ord. No. 359 N. S., § 4 ( part); Ord. No. 419 N. S., § 2( E))

15A-6 Application Review Procedure.

a) Once the Planning Director determines that the application is complete, he should
cause to be mailed " courtesy" notices to all owners of property, as listed on the available
county assessment rolls, within three hundred feet of the subject property, and to
residents and other parties, including homeowners associations, which in the discretion of
the director, may be significantly affected. The notice should briefly describe the proposed
work to be performed. Courtesy notices should be mailed at least ten days prior to a
decision by the director.

b)  On applications for planting an undesirable tree, the Planning Director shall within
fifteen days inspect the site and shall consider the following factors in deciding whether, in
the exercise of his discretion, to issue or deny the permit:

1) The suitability of the location for the tree requested to be planted;

2) The potential for unreasonable or undesirable view blockage by the tree at maturity.

c) On applications for the alteration or removal of trees, the Planning Director shall within
fifteen days inspect the trees and the site. The director shall then consider the following
factors in deciding whether, in the exercise of his discretion, to issue or deny the permit:

1) The condition of the tree with respect to disease, hazard, proximity to existing or
proposed structures or interference with utility services.

Title IV Current as Amended through Ordinance No. 461 N. S. ( March 2001)    Page 6 of 8

Chapter 15A of Tiburon Municipal Code

Trees EXHIBIT NO.
Pa   , 6FB



2) The necessity of removal or alteration of the tree in order to develop the property.

3) The topography of the land and the effect of tree removal or alteration on protection
from wind, soil erosion or increased flow of surface water.

4) The number of trees in the neighborhood, and the effect of removal or alteration of the

tree on the character of the neighborhood, including privacy impacts on neighboring
properties.

5) Good forestry practices; i. e. the number of healthy trees that a given property will
support.

6) The historical significance and age of the tree. ( Ord. No. 359 N. S., § 4 ( part); Ord. No.

419 N. S., § 2( F))

15A-7 Permit Issuance.

a) The Planning Director may issue the permit upon finding that it would be consistent
with the purposes, policies and regulations set forth in this chapter. The Planning Director
shall have the discretion to refer any application to the Design Review Board for hearing
and action, and the board shall have all authority and discretion of the Planning Director,
as set forth in this chapter, in acting on applications.

b) The Planning Director may attach such conditions to the permit as deemed necessary,
in the exercise of his discretion, to accomplish the purposes of this chapter. Such

conditions may include, but are not limited to, regulation of planting, cutting, grading,
drainage, irrigation, encroachment into drip- line areas, paving and surfacing limitations,
maintenance of trees at a maximum height, and erection of protective fencing.
Replacement of removed trees, on a basis of up to three to one, may also be required as
a condition of approval. Where appropriate, any conditions attached to a permit shall run
with the land and apply to permittee' s successors in interest. The Planning Director may
direct that any permit shall be recorded with the Marin County recorder. (Ord. No. 359

N. S., § 4 ( part); Ord. No. 419 N. S., § 2( G))

15A-8 Appeal.

a) The decision of the Planning Director may be appealed to the Design Review Board. A
written appeal must be filed with the planning department within ten days of the decision.

b) No permit granted under the provisions of this chapter shall be effective until the

expiration of ten days following the granting of such permit. If an appeal is filed, action
under any permit shall be suspended pending the outcome of the appeal.

c) The Design Review Board shall hear the appeal within thirty days of its filing. Notice of
the time and place of the appeal hearing shall be given to the applicant, appellant and
other persons as deemed appropriate by the Planning Director. The Design Review
Board may affirm, reverse or modify the decision of the Planning Director. The decision of
the board shall be final. ( Ord. No. 359 N. S., § 4 ( part))
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15A-9 Termination of Permit.

Unless a longer time is set forth in the permit, a permit shall be valid for only one hundred
eighty days from final approval, and thereafter shall become null and void. For good
cause, time extensions may be granted in writing by the Planning Director. (Ord. No. 359

N. S., § 4 ( part))

15A- 10 Violation--Penalty.

In addition to all other remedies available under this Code or state law, any violation of
this chapter shall be subject to abatement as a public nuisance. All costs relating to the
enforcement of this chapter shall be borne by and recoverable from the person in violation
thereof. (Ord. No. 359 N. S., § 4 ( part), Ord. No. 445, § 4)

S: IPlanrringTor-mslCm•r•enl Forms7ree Ordinance Handow.doc
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April 20, 2016

Firuze Hariri Enn Tolixni

163 Avenida Miraflores
MayQ;

Tiburon CA 94920
1rm a eJ`
Vtc6 a

NZ
Dear Ms. Hariri:

Frank 
q

Doyle
The Tiburon Community Development Department Staff has considered your CouAeulrielJl?er

request for a permit for the removal of( 1) Italian Stone Pine tree and one ( 1)

Ca e ut tree on Town of Tiburon right-of-way adjacent to property located at 150J p 9 Y J p p Y Altdereks

Avenida Miraflores. One letter was received regarding your proposal. Based on a cpunCaJn mber
review of the application and a visit to the property, Staff finds that the request is
consistent with the purposes, policies and regulations set forth in Chapter 15A of Ern ` ergO'Donnell
the Tiburon Municipal Code, and this application is hereby approved. The cnourizi tuber

following factors were considered in making this finding

a. The subject trees are not in close proximity to the single-family
dwellingon the site and do not provide substantial privacy or re'     risp p Y 1
visual screening or wind protection for this dwelling.     T4 Iv arl ger

b. The removal of these trees will not interfere with future 1 -

development for this property due to their location within the
Town right-of-way beyond the property lines for the adjacent lot.

C. The removal of these trees would not have an effect on the

protection of the property from wind or soil erosion or increased

4M>
tz

surface water due to the relatively small size of the trees and4
relatively small sloped area in the vicinity of the trees. 4

a

d. The removal of these trees would not significantly alter the
character of the surrounding neighborhood, due to the remaining
number of mature trees in the vicinity.   

e. The removal of these trees would not be inconsistent with good q

forestry practices.      0
tk

f. These particular trees do not have any historical significance;
however, these trees are considered to be " Heritage Trees" dueF

to their trunk size.

This decision may be appealed to the Design Review Board within ten days of this
date. Appeal forms are available at Town Hall. The appeal fee is $ 300.00.   

9x

Pursuant to Section 15A-8 of the Tiburon Town Code, no work may be s
commenced under the terms of this permit until the expiration of the ten (10)       

day appeal period. The work authorized by this permit may commence on
May 2, 2016 unless an appeal has been filed.      V0

frrr

EXHIBIT NO
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Tree Permit No. TREE2016001

April 20, 2016

Page 2

The following conditions of approval are hereby attached to this permit:

1. A copy of the enclosed Tree Permit Certificate must be posted
on the site in a conspicuous place at all times during r

performance of work authorized by the permit.
h

2. Tree work authorized by this permit shall bd performed during
the hours of 7: 00 a. m. to 5: 00 p. m. on Monday through Friday,

4

and 9: 30 a. m. to 4:00 p. m. on Saturday. Only quiet work is
allowed to be performed on Saturdays, such that noise from any
source associated with the permitted work, including butnot3  
limited to vehicles, saws, chippers or other machinery, amplified
sound, and worker's voices, shall not be plainly audible at the
property line.

3. No work pursuant to this permit shall be performed on any
Sunday or on holidays observed by the Town of Tiburon. These
holidays are New Year's Day, Martin Luther King Day,
President' s Day, Memorial Day, Independence Day, Labor Day,
Thanksgiving Day and Christmas Day.

4. A standard Public Works encroachment permit application shall beyr

Pp psubmitted and approved riot to removal of the trees. The public

right-of-way shall be protected from damage during tree removal,
or repairs shall be made to the satisfaction of the Tiburon Public
Works Department.     

5. The property owner/applicant shall not perform any work
inconsistent with any order or judgment entered in Firuze Hariri v.
Edwin Clock, et al., Marin Superior Court Case Number CIV

s

1402371 or any related case.

6. The property owner/applicant shall indemnify, protect, defend, and
hold harmless, the Town, and/ or any of its officials, officers,     w

employees, agents, departments, agencies, and instrumentalities f    `
thereof, from any and all claims, demands, law suits, writsofY s
mandamus, and other actions and proceedings (whether legal,      

equitable, declaratory, administrative or adjudicatory in nature),
and alternative dispute resolutions procedures ( including, but not
limited to arbitrations, mediations, and other such procedures),

collectively "Actions"), brought against the Town, and/ or any of its
officials, officers, employees, agents, departments, agencies, and

instrumentalities thereof, that challenge, attack, or seek to modify,
set aside, void, or annul, any action of, or any permit or approval

issued by, the Town and/ or any of its officials, officers, employees,
agents, departments, agencies, and instrumentalities thereof, for

or concerning the project, whether such Actions are brought under
the California Environmental Quality Act, the Planning and Zoning
Law, the Subdivision Map Act, Code of Civil Procedure Section EXHI   ';



Tree Permit No. TREE2016001
April 20, 2016

Page 2

1085 or 1094. 5, or any other state, federal, or local statute, law,
ordinance, rule, regulation, or any decision of a court of competent
jurisdiction.  The Town shall promptly notify the property 3 :

owner/applicant of any Action brought and request that applicant
defend the Town.  It is expressly agreed that property
owner/applicant may select legal counsel providing the property
owner/applicant' s defense and the Town shall have the right to
approve separate legal counsel providing the Town' s defense.      F

The property owner/applicant shall reimburse the Town for any
attorneys' fees, costs and expenses directly and necessarily

5

incurred by the Town in the course of the defense.  Property
i yl 3

owner/applicant agrees that the Town will forward monthly
invoices to property owner/applicant for attorneys' fees, costs and f

expenses the Town has incurred related to its defense of any L      '

Action and property owner/applicant agrees to timely payment
within thirty (30) days of receipt of the invoice.  Within fourteen
14) days of an Action being filed, property owner/applicant agrees s

to post adequate security or a cash deposit with the Town in an f

amount to cover the Town' s estimated attorneys' fees, costs andr
expenses incurred by the Town in the course of the defense in y
order to ensure timely payment of the Town' s invoices.  The f

f

amount of the security or cash deposit shall be determined by the f k

Town.

This permit shall be valid only for 180 days from final approval, and thereafter shall h

become null and void. For good cause, time extensions may be granted in writing
by the Community Development Director. N f  

If you have any questions on this matter, please contact me at ( 415) 435- 7393.

Sincerely,
t

r

f.Y   .

1  
h

an Watrous
nPlanning Manager

i

SF 2

c: . Edwin and Nancy Clock
150 Avenida Miraflores

4

Tiburon, CA 94920

Barri Kaplan Bonapart

Bonapart & Associates

Marina Office Plaza

2330 Marinship Way, Suite 302
i
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Errn,,Tollrni

July 26, 2016vlayor?r

Edwin and Nancy Clock 7 m lrase
150 Avenida Miraflores y1Cea° r

Tiburon, CA 94920
Fratlk,.X_.,Doyl e
Cou cine'uiber

SUBJECT: Tree Permit No. TREE2016017

Alice Prederrcks
Dear Mr. and Mrs. Clock:      

cqunclnernber

The Tiburon Planning Division Staff has considered your request for a Tree Permit to Emmett' O'Dopnell
permit the after-the- fact planting of one ( 1) Italian Stone Pine tree, one ( 1) Cajeput CounclYnerr ier

tree, one ( 1) Cotoneaster tree and one ( 1) Privet tree on Town of Tiburon right- of-way
3 f

adjacent to property located at 150 Avenida Miraflores. No letters were receivedT
regarding this application. 

rY
GregClians

Based on a review of the application and a visit to the property, Staff finds that the TownnMa}nager

request is inconsistent with the purposes, policies and regulations set forth in Chapter
15A of the Tiburon Municipal Code, and this application for planting these trees is t.    ti{
hereby denied. This finding was made based upon the potential for unreasonable or 2 Y

undesirable-view blockage by the trees at maturity, as the trees currently extend into
water views from the home at 163 Avenida Miraflores.

This decision is made without prejudice for you to withdraw the application, based
supon your contention that the Tiburon Tree Ordinance in effect at the time the trees

were planted did not require a Tree Permit to plant trees on-a Town of Tiburon right-of-
way.     

This decision. may be appealed to the Tiburon Design Review Board.  An appeal must
be filed with the Town of Tiburon no later than 5. 30 p. m., Thursday, August 8, 2016.
Appeal forms are available at Town Hall.  The appeal fee is $ 500.00.       N3Yr

If you have any questions on this matter, please contact me at (415) 435-7393.
1 S y

trL ,...

Sincerely,  n     .

7     

4f

Daniel M. Watrous

Planning Manager 2
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TOWN COUNCILmP,  
TOWN OF TIBURON

WITHDRAWAL OF APPEAL AND MODIFICATION OF
BOARDS DECISIONAPPROVING BUILDING

PERMIT AND VARIANCES

FILE NUMBER 28216
is

We, ; the undersigned,  Appellants in the above- numbered
Appeal from the Tiburon Boa=rd- of Adjustments,  and Review
de.cisionof, February.  23_,  1983,  and Mr.'  and '-Mrs.  Edwin H.
Clock,<  150 Avenida Miraflores,  Tiburon;,  California,  the
Applicants an'd" ' espondents for the building permit and the
variances st forth 'in the above- referenced file number,  have

reached an agreement to. withdraw said appeal and to modify
the request for building permit and variances based upon the
fo1 lowlng terms and conditions.

1 .   Air.  and ,Mrs. . Clock shall modify the elevation of
their proposed add : tion ,by,   lowering the roof line and ridge
a further three feet  {.36 inch"       from the maximum leve-l '
indicated. on . the stdreypo;l"es presenttly 1o.cated at 150
Avenida h3- raf-lores-,  Tiliuron,  Caliorni a,  anc3 on the plan s̀

and specifi.ca•tions approved by the- Board of 'Adjustments and
Review,  all as set ,forth in Exhibit  'A,"   {sketch of. Rene
Cardnaux,  Arohrtenct)°,.  attached hereto and incorporated
hex ri. by ference I.t is understood` that; except as
mo-dified by EXhzbi.t  "'A"'  add by this Withdrawal of Appeal
agreement',  thelauildi-ng..,permit and variances approved by the
Board of.Adjus-tment8 and Review, should-` be affirmed by the
Town Council.

2.    Praor to .the is<suance of: a building permit,  Mr.  and
Mrs..: Clciek shall file with the Building Department,  Town of
Tiburon,  a report iss.uec by a civil engineer licensed by the
State o-f Cal if6rnxa;,  V'erify;ing the ab,oxe- mentioned height
reduction. with referer ee to: .the existing storey poles and
the existng. lv, ng°?^ room of the Clock residence.

3 During the course of construction at the point in
time when the-:proposed, addition .has been framed out,  Mr.  and

Mrs=:  CIoc3c shall file with the Building Department,  Town of
Tiburon,,, a report issued Icy ' a civil engineer licensed by the
State of -Gal forn a .  verif'  ng: that construction of the
addition. is xia` conf"armance with the height requirements of
Exhrb%t' "A"; " a' p . pv .ously, verified in said engineer' s first

Iite oreport.   hnstruction does not conform to
said, he>ight ,requirer ients,: 144.  and Mrs.  Clock shall cause

EXHIBIT NCS.
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As

MIR'
s:

construction to be altered so treat it does con=form" to.",,
sa"id requirements prior to completing said add ion",.

4.    Based upon the above- mentioned modifications" of' the"
application for building permit and variances for,, b"aek•

aii =: lots coverage,,  and the acceptance of same "by theTown:
Couric"iI of the Town of Tiburon, ; the undersigned Appellants"

hereby withdraw their appeal of the grant of building permit
an variances enacted by the Tiburon Board of Ad3ustriae-n;,ts "
acid Revi:er? an February 3,  1983, as to 150 Av'onida

M% af"lores,  and- agreenot to initiate or pursue any' fur;ther
proceedings or litigation concerning "the matters here
c"ontaned..

5..  Mr..  and Mrs.  Edwin Clock,  Applicants and

Respondents,  hereby request that. the grant of buIl'ding
permit and variances enacted by the Tiburon Board o-f Ad3yust=, ,
mems en'd" Review on February 3,  1983,  as to 150 Ave'
Mi.ra.flores be affirmed by the Town Council :but mod"ifled to
include; the .changes herein described and as set forth. in
Exhx==bit  "A"  hereto:

6,    Subject to approval of a landscape plan- by`; tAe" Town
Tiburon t ond"it'     ;No,  3 of""Staff Recommeiidatx:an appro,fouecl:

by; the"„Tiburon Board of Adjustments and Review   ' i February
1983;) ,  T " r and Mrs.-  Clock will riot xristall°`;or ma. ntaaz

any additional landsc àpxng" whi"ch would further; xmpar ani
mazne,.Vsews- forra, thereal property located -at 163 and 1.65
Avenxd"a" Mirallores,.  Tiburon,  California.

TJATID" thsay of March,  19 8 3.

APPELLANTS .

GEORGE HARMINA FARIDEH HART*

r%

GERALD PtE"" HA_RMINA 14USTER JUDA11

M1  G A JUDAII

BATA OLLAH PE T771, 1

APPLICANTS/ RESPONDENZTS

4,.---  Y%      Cts.
EI?WT3” _ H",  CLOCK NANCY LOC C'

EXHIBIT NO.
2.       
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MAY C} 9 2016
D

To:   Patti O' Brien, Tiburon Planning PLANNING DIVISION

From:  Nancy Clock

Re:  Landscape Plan for addition at 150 Avenida Miraflores

Date:  June 171 1983, revised

In response to your inquiries regarding our landscape plan, I have tried to reach you by
phone with no success and so I am answering your questions, etc. via this memo to
expedite matters.

1.  Melaleuca — variety name is nesophila.

2.  Liquid Ambar — variety name is styraciflua.

Please note with respect to these two items, and which also is generally true with all
plant varieties in on our South- and West-facing slopes in particular, heights given in
the Sunset Western Garden Book are for optimal growing location, which is valley floor
or bottom land.  Most all of our property is hillside soil and very rocky, compact and
presents much more difficult growing conditions than valley floor land, so we are
advised by our two professionals as follows:  both the established and newly planted
melaleuca; the newly —to be planted — myoporum; the existing oleander and
established ech'ium will reach a height from trunk in the ground of about 8- 12 feet from
the vertical level at which they were and are being planted.  This is consistent with the

original ( 1977- 78) landscaping plan and the current landscape plan, as noted.

3.  Viburnum Odoratissimum is the correct spelling.

4.  Tecomaria is the correct spelling.

5.  Leptospermum and Diosma are two separate plant varieties, and we are intending to
plant both; they appear next to each other on the Cardinaux landscape plan.

Cc:  Rene Cardinaux, AIA

Ms. Tofer Delaney, landscape architect

EXHIBIT NO.      



150 AVENIDA MIRAFLORES

KPLANNINGTIBURON, CALIFORNIA 94920 MAP 0 1

2016March1, 1994
DIVISION

Dear Mr. and Mrs. Hariri, 163 Avenida Miraflores, Tiburon,

It was good to meet with you earlier this week, and we appreciated the exchange of
your very nice rose cuttings/ new rootstock with our plum, pear, apricot and apple
seedlings.

You mentioned that your three children, Farnoosh, Farhad and Firouzeh, have never
one single day lived at 163 Avenida Miraflores since you moved in 1979-80 and also
that they previously relinquished to you whatever fractional ownership interests they
may have had in the past, so we are advising you alone:that we plan to plant a small, 5
gallon, Italian Stone pine,tree at the extreme West end of our property; and that the
tree will not grow taller, from a horizontal point of view from your home's dining room
or kitchen, than the permitted eight (8) foot height from above-ground root system
vertically of the existing myoporum /aetum( see 1983 landscape plan approved by Town
of Tiburon and by yourselves); nor, per verbal discussions with you and the Town, the

pre-existing oleandears and me/a/euca nesophi/a( see our revised letter dated June 17,
1983 to our mutual`friend, Patti O'Brien), which are allowed-to reach at least the same
heights as the myoporum/ aetum.

Thank you for your consideration in this matter, and we look forward to a continuing
good relationship with both of you going forward.

Sincerely yours,

C •     e K

EDWIN H. CLOCK & NANCY M. CLOCK

P. S.  We will stand by your side in your continuing battle with the Petris, 165 Avenida
Miraflores, regarding property/ boundary rights between your two parcels and whom we
understand are also in conflict with the Kaplan family at 167 Avenida Miraflores,
Tiburon.
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MEMORANDUM TO TOWN OF TIBURON PLANNING DEP
D UWE

MAR 01 2016
D

To: Dan Watrous, Planning Manager, Town of Tiburon
PLANNING DIVISION

Re:       Application of F. Hariri re Landscaping Located on APN 039- 111- 09

From:     Edwin H. Clock and Nancy M. Clock, Owners of APN 039- 111- 09

Date:     March 1, 2016

On February 24, 2016 we received your "Courtesy Notice of Tree Permit
Application" (Application), and by this Memorandum we wish herewith to
express our several reasons supporting our strong opposition to the
Application.

The Maleleuca Quinquenervia (aka Cajeputs):  There are actually three
3) separate maleleuca planted in 1977-78, when our property was

originally developed, adjacent to the intersection of Francisco Vista Court
and Avenida Miraflores.  All landscaping planted in the late 1970s
consisted.of drought-resistant flora owing to the severe drought
experienced in Marin County during those years.  Sunset Western Garden

Book  (2012 edition, page 439) confirms that this species of maleleuca

requires only "little to regular water" and is also a " good street tree".

We have maintained the three maleleuca for the 37 years that we have

lived and owned the property at 150 Avenida Miraflores, employing Marin
Tree Service on a regular (quarterly) basis to prune and keep the
maleleuca disease-free.  During a site visit/site inspection on January 15,
2016, Deputy Public Works Director Joel Brewer confirmed his satisfaction
with the manner in which all landscaping, including the maleleuca, were
being maintained by us within the Town' s right of way.

Furthermore, two ( 2) of the three (3) maleleuca fall outside the definition of
a " tree" within the scope of Tiburon Municipal Code, Chapter 15A-2, page 4
because ( i) the maximum height of all three (3) trees does not reach fifteen

15) feet (see Tree Survey prepared by Licensed Land Surveyor and Civil
Engineer Lawrence Doyle dated 1/ 7/ 16 & 1/ 28/ 16); and ( ii) the trunk



2-

circumference at 24 inches above ground is less than 20 inches ( 11 and

18. 5 inches, respectively) for two of the three maleleuca.

We also submit that the maleleuca further several of the announced
purposes and policies" of Tiburon' s Tree Ordinance, page 2, as follows:

The maleleuca produce a very attractive, multi- colored pale green, light
purple and yellowish white series of flowers at various times of the year
Sunset Western Garden Book, op. cit, page 439).  They also create shade

and privacy benefits from the large amount of vehicular traffic that passes
by the West end of our property on a daily and nightly basis.  The

maleleuca have grown to heights of less than 15 feet in the nearly 40 years.
that they have been in the ground, with only minimal vertical pruning
required during that time.

Lastly, we appreciate the Town' s policy recognizing "that residents in
single-family... zones should have the freedom to determine the nature of
their private landscaped surroundings." (Tree Ordinance, chap. 15A- 1( e),
page 2).

Italian Stone Pine Tree:  This tree, planted in the mid- 1990s, with only one
or two vertical prunings in the last decade, barely qualifies as a "tree" within
the definition of the Tree Ordinance:  it stands only 16. 8 feet in height with
a trunk circumference less than 32 inches.

Prior to planting the Italian stone pine, we informed and reviewed the
planting with the then- residents and owners of 163 Avenida Miraflores, Mr.
and Mrs. Hariri ( see letter dated March 1, 1994).  Until the filing of a lawsuit
by one of the Hariri's daughters in June 2014 — more than 20 years later

we had never heard a single critical word or comment about our Italian

stone pine from any person living in or owning any property in our
neighborhood, including any of the Hariri family members.

This tree does not fall within the definition of an " undesirable tree" (Tree

Ordinance, page 4) because it is not one of the named species and grows

at only a " moderate" rate, meaning less than three feet per year  (see

Sunset Western Garden Book, op. cit., page 510).  To the contrary, the
Italian stone pine provides protection against erosion and is planted very

EXHIBIT N0.     C 

Z--



3-

nearby the location where a severe landslide occurred during the winter of
1982.  Civil and Soils Engineer Jay Nelson and Geotechnical Engineer
Craig Herzog have consistently recommended that we plant and maintain
medium-sized trees along the South- and West-facing slopes of our
property. in. order to minimize the dangers of erosion and landslides.

These Engineers' recommendations, which we have followed with the
planting of several oak trees (defined as " protected trees" by the Tree
Ordinance, page 3), liquid amber, fruit trees, and the Italian stone pine
were part of our desire to support the Town' s policy goals favoring " trees
that can provide soil stability, noise buffering, and wind protection benefits,
and..  prevent erosion and debris flow landslides on the hilly terrain which
characterizes most of Tiburon." (Tree Ordinance, page 2).

On the, subject of wind protection benefits, the Italian stone pine trees lies

due West of our home and decking, which means that its branches and
needles absorb wind coming in from the prevailing direction of Richardson
Bay and the Golden Gate Bridge.  In 2002 and 2004, winds measuring 82-     
and 75 miles per hour,. respectively, inflicted great damage to our property
by causing long sections of our newly- installed redwood fence to break
apart and the breakage of some of our half inch glass railing as a result of a
neighbor's entire roof( 5 Francisco Vista Court) being lifted away and flying
onto and over our property all the way up to Avenida Miraflores.

The Italian stone pine produces edible pine nuts (Sunset Western Garden
Book, op. cit., page 510) that are eaten by a variety of birds; it is drought-
resistant (Sunset Western Garden Book, page 510); and it produces a

quantity of sap in the summer and fall that attract pollinators, which the
Audubon Society has declared to .be an " endangered species" throughout
much of California.

Reasons to Retain (not cut down) Both Melaleuca or Italian Stone Pine

First, petitioner Hariri, through attorney Bonapart, makes much of the
absence of permits to plant our trees/ landscaping in 1977- 78 and 1994.
However, the only relevant and applicable ordinance (Tiburon Municipal
Code, Chap. 15-A-3(c)) for the very first time became effective following its
enactment by the Town of Tiburon in March 2001 .  Hence, the 1970s and

EXHIBIT NO-
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1990s plantings of the two landscaping flora at issue pre-dated any permit
requirement.

Second, petitioner's principal, and really sole, argument against the
melalecua and Italian stone pine rests upon photographs taken by arborist
MacNair in 2013 and 2014, none of which photographs represent the true
status of any of the landscaping at issue at present.  Rather, testimony and
photographic presentation at trial in Marin County Superior Court Case No.
1402371 on January 27-29, 2016 by Consulting Arborist Ray Moritz of
Urban Land Associates of San Rafael completely refuted all of petitioner's
claims regarding the health, well- being and size or existence of the
maleleuca and Italian stone pine tree (see Motion in Limine filed 1/ 27/ 16,

and granted by.Judge Chernus in large part).

In addition, Arborist Robert Morey of Marin Tree Service has repeatedly
confirmed since 2004 that both the maleleuca and Italian stone pine are in

excellent health and that they are being well maintained by Marin Tree
Service-and-by us. . Indeed, Deputy Public Works Director Joel Brewer, as   --
previously indicated, confirmed the same to us on January 15, 2016 during
his visit/site inspection of our property.

Third, former Town of Tiburon Attorney Gary Ragghianti has repeatedly
explained over the last 25 years that Tiburon Municipal Code, Title IV

categorically exempts all landscaping planted on Town rights of way
Section 15- 16) from all provisions of the "View and Sunlight Obstruction

from Trees" Ordinance; hence, all claims and complaints being made by
petitioner Hariri regarding alleged view obstruction are contrary to the View
Ordinance' s specific exemptions and may not properly be considered by
the Town of Tiburon in this matter.

Fourth, neither the maleleuca nor the Italian stone pine are visible from any
room inside the residence of any home or property in the entire
neighborhood, with the exception only of 163 Avenida Miraflores.  Hence,

what public purpose is served by chopping down perfectly healthy and
attractive landscaping for the single — but dubious and questionable —

benefit of one individual?
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Finally, In both 1983 and 2004, landscaping plans and landscaping already
in place at our property were inspected and approved by both Town
planning and building officials (see 6/ 17/ 83 memorandum and 3/2004 and
4/2004 documents).

For all of the above reasons, we respectfully submit that retaining — not

chopping down — the maleleuca and Italian stone pine are in the best

interests of the Town and we, the property owners who have maintained
these flora for several decades and will continue to do so in good faith and
with the assistance of professional arborists.

Attachments

EXHIBTT NO.



Dan Watrous

From:    Sam Arino [sam_ arino@sbcglobal. net]

Sent:     Friday, March 04, 2016 3: 43 PM
To:       Firuze Harid

Cc:       Dan Watrous

Subject: Tiburon Tree Permit Application - 02/ 22/ 2016

Firuze,

We trust that you will soon be in receipt of your applied for permit from the Town of Tiburon to remove two

trees originally planted without the required permit on Town of Tiburon property adjacent to the property
located at 150 Avenida Miraflores. And when you do have those trees removed and start to get back your

incredible views too long blocked by an intransigent neighbor and a complicit Town of Tiburon, we would
greatly appreciate it if you would also have removed the small Monterrey Pine growing on your property uphill
from your driveway and next to the wrought iron fence running parallel thereto.  That tree according to the
Town of Tiburon Municipal Code has both been designated as an " undesirable tree" because of it "potential for

creating view blockage due to rapid growth and tall height at maturity", and the " Planting of any" undesirable
tree" on any property is prohibited without the prior issuance of a permit."

Sincerely,
Chester Judah, Jr.
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2 SEP Q 12016

3 Jii'fid Tt € I ?, court sac.iveMARDICOUNTY SUPEMOR COURT

5
i

6

7

8 SUPERIOR COURT OF THE STATE OF CALIFORNIA

9 COUNTY OF MARIN

10

11 FIRUZE HARM individually and as Trustee ) Case No.  1402371

of the FIRUZE HARMI LIVING TRUST      }
12 Dated May 22, 2002

jPROPOSED] JUDGMENT

13 Plaintiff,      

14 vs.

15 EDWIN CLOCK, NANCY CLOCK, and
DOES I through 10, inclusive,

16
Defendants.  

17

18

19 The trial in this matter was held on January 26, 2016, January 27, 2016, January 28,

20 2016, and January 29, 2016. The court conducted a site inspection of the properties on January
21 27, 2016. Closing arguments were heard on January 29, 2016. Plaintiff,Firuze Hadri, was
22 present with her counsel, Barri Kaplan Bonapart. Defendants, Edwin Clock and Nancy Clock,

23 were present with their counsel, Albert Cordova and Edwin Clock.

24 The court heard testimony from Firuze Hariri, Nancy Clock, Edwin Clock, Steven Weiss,
25 Daniel Watrous, Jeffrey Bowden, James MacNair, David Ruiz, Lawrence Doyle, Renee
26 Cardinaux, and Raymond Moritz. This case was deemed under submission on February 16, 2016

77 when the post-trial Closing Brie£of Plaintiff was filed which replied to the Closing Brief of
28 Defendants which was filed on February 5, 2016. The Court rendered a Proposed Statement of
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I Decision on April 18, 2016. A hearing was held on June 8, 2016 and additional briefing was

2 submitted by the parties. The Court issued its final Statement ofDecision on July 18, 2016.

3 Evidence, both oral and documentary, having been presented by all parties, a site

4 inspection conducted, the cause having been argued and submitted,

5 IT IS HEREBY ORDERED, ADJUDGED AND DECREED that some of the plants
i

6 which Defendants planted on their property and on adjacent Town ofTiburon property
z

7 constitute an unreasonable obstruction of Plaintiffs views. In particular, a portion of the Eugenia
z

8 hedge planted near Defendants` home and the Italian Stone Pine that Defendants planted on

9 adjacent Town property unreasonably obstruct the Plaintiffs views in violation ofTown of

10 Tiburon Ordinance§ 15. Said violation constitutes a public nuisance.
i

1 I IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendants have

12 planted trees on Town of Tiburon property without a required permit in violation of Town of

13 Tiburon Ordinance § I SA including an Italian Stone Pine, flowering gum, Melaleuca shrub,

14 Cottoneaster, and a Privet. Said violation constitutes a public nuisance.

15 The Plaintiff is-entitled to-a declaration that the public nuisances noted above must be

16 abated by the Defendants. The Defendants must continue in the future to maintain their property

17 so that their landscaping does not unreasonably obstruct their neighbors' views and/ or plant on

18 the land belonging to the Town of Tiburon without a permit.

19 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendants' trees and

20 vegetation in their present condition violate the parties' contract identified as" Withdrawal of

21 Appeal and Modification ofBoard' s Decision Approving Building Permit and Variances— File

22 Number 28216" dated March 16, 1983. That contract provided in part that"... [ Defendants] will

23 not install or maintain any additional landscaping which would further impair any marine views

24 form( sic) the real property located at 163 and 165 Avenida Miraflores, Tiburon, California."

25 Accordingly, any planting or landscaping whatsoever that is higher than the berm on Defendants'

26 property does, in fact, constitute a further impairment ofPlaintiffs marine views and is in

27 violation of the contract between the parties.

2$

2_
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I INJUNCTIVE RELIEF

2 The Court hereby issues a permanent mandatory injunction as follows:

3 1.      With respect to plants on the Town of Tiburon Property and subject to the Town
f

4 granting any necessary removal and/ or encroachment permits, within 30 days from the date of

5 this Judgment, the Defendants shall remove all of the plantings on the property ofthe Town of

6 Tiburon including the Italian Stone Pine, a flowering gum, one Melaleuca shrub, the
S

7 Cottoneaster and the Privet as shown on Exhibit A attached hereto. There will be no basis for

8 Defendants to object to or interfere with the Town issuing any permits necessary for the

9 performance of the work. To the extent that permits have already been issued to Plaintiff for the
i

10 removal work, Plaintiff may proceed with performing that work at her option;

11 2.      With respect to trees and vegetation on Defendants' property, Defendants are
f

12 ordered within thirty( 30) days from the date ofentry ofjudgment to:

13 a.       Remove portion ofEugenia hedge blocking the view of the City ofSan

14 Francisco skyline( 9ff EI, E2, E3, and E4 on Defendants' Exhibit I, also

15 noted-as Plant## 7- 1, 7-2 7-3 and 7-4-on Exhibit A)

16 b.       Maintain, either by trimming or removal, all other landscaping so that it

17 does not exceed the elevation of the berm. This is an ongoing obligation.-

1. 8 Plaintiff is determined to be the prevailing party and is entitled to her costs of suit

19 pursuant to §§ 15A- 10 and 15- 13 of the Tiburon Municipal Code.

20 The Court will retain continuing jurisdiction over the matter to ensure that the abatement

21 process is accomplished anal that no future violations of the Judgment occur. The Court also

22 reserves jurisdiction to amend the Judgment to add costs of suit once that amount is determined.

23 IT IS SO ORDERED.

24
SEP 0 1 ROY CBER1lTUS

25 Dated:

ROY B. CHERNUS
26 JUDGE OF THE SUPERIOR COURT

27

28

3-

PROPOSED) JUDGMENT
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